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Deposit and Transfer of Checks 
for Collection 


Editorial Staff of The Banking Law Journal 


The subject matter. 

The bank collection process. 

Bank collection statutes. 

General duties of collecting bank. 
Bank-depositor collection agreements. 
Inter-bank collection agreements. 
Deposits and withdrawals by fiduciaries. 
Deposits and withdrawals by agents. 
Title to checks deposited in bank. 

Title to checks deposited in bank under the Uniform Com- 
mercial Code. 

Missing indorsements. 

Status of intermediary bank. 

Routing of checks. 

Effect of instructions. 

Time limits of action by collecting bank. 
Lost checks in process of collection. 
“Pay any bank” indorsements. 
Indorsement in form “Prior indorsements guaranteed.” 
Bank indorsement stamp simplification. 
Warranties in the collection process. 
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§ 8.1. The subject matter. This and the next two chapters 
follow a check in a “legal” sense through the bank collection 
labyrinth. In this chapter the progress of the check is traced 
from the time of its arrival at the first bank in the collection chain 
(normally the bank where the payee or subsequent holder of the 
check keeps his account) until it reaches the point of presentment 


* This article is the eighth of a series to be incorporated in a book on the 
law of negotiable instruments. 
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to the drawee bank. The next chapter discusses presentment while 
Chapter 10 discusses the payment process and the transmission of 
the proceeds back to the payee or holder of the check who initiated 
bank collection. Results of non-payment are covered in Chapter 12.1 

Checks which are deposited by the payee or holder directly in 
the bank on which drawn, so-called “on us” items, are not within 
the scope of this chapter but are discussed in Chapter 10. 


§ 8.2. The bank collection process. “The field of bank deposits 
and collections is an important one, since it concerns not only bank- 
ing institutions in the United States and elsewhere but also individ- 
uals, partnerships, corporations, and other associations and organiza- 
tions that issue and receive checks and other items. Furthermore, 
it will be seen that bank collection is a complex business in view 
of the fact that millions of checks and other items may at any 
given moment be in one stage or another of the collection process.” * 

The collection process (disregarding the situation where a check 
is deposited directly with or presented directly to the payor bank) 
will involve the depositary bank which is the bank first taking the 
check for collection, the drawee or payor bank and possibly one 
or more intermediary banks. The terminology used here and here- 
after in the discussion of the collection process is that of the Uni- 
form Commercial Code. The basic Code definitions describing the 
roles played by the banks involved are given in the note.’ 

Some factual aspects of the bank collection process may be 
shown through several illustrative examples: 





1. The subject of check collec- 
tions has been dealt with to some 
extent in previous chapters. See for 
example Chapter 4 §4.6 discussing 
bank credit as value. See also Chap- 
ter 5 §§5.11 and 5.12 discussing re- 
strictive indorsements and §§5.20— 
5.22 discussing warranties in connec- 
tion with the transfer or collection 
of checks. 

2. Clarke, Bailey & Young, Bank 
Deposits and Collections under the 
Uniform Commercial Code, p. 1. 

The Board of Governors of the 
Federal Reserve System estimates 
that Federal Reserve banks handled 
some 3,257,839,000 checks of a total 
value of $1,130,235,860,000 in 1959, 
not including U. S. Government 


checks, checks drawn on Federal Re- 
serve banks or Postal money orders. 
“The Federal Reserve System, Pur- 
poses and Functions”, issued by the 
Board of Governors of the Federal 
Reserve System (4th Ed.) p. 214. 

For discussion of automation in 
connection with collection and pay- 
ment of checks see Chapter 10 $10.31. 

3. U. C. C. §4-104 (1) (e) defines 
“customer” as “any person having an 
account with a bank or for whom 
a bank has agreed to collect items 
and includes a bank carrying an ac- 
count with another bank.” 

U. C. C. §4-105 reads: “In this 
Article unless the context otherwise 
requires: (a) ‘Depositary bank’ 
means the first bank to which an 
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(a) Example 1, a local collection: R draws a check for $25 on 
bank Y in New York City to pay a bill owed to department store S. 
S indorses the check “for deposit” and deposits it along with other 
checks received the same day in bank X, also in New York City. 
In some manner, X must deliver the check to Y and gets $25 from Y. 
This may be done simply by taking R’s $25 check, together with 
other checks then held by X and drawn on Y to the New York Clear- 
ing House where a representative of Y will pick them up, deliver- 
ing to X’s representative another bundle of checks held by Y and 
drawn on X. X in effect gets its $25 for R’s check through the 
daily settlement between the banks of the clearing house balances. 
If R’s check is not returned within the period allowed by clearing 
house rules or by statute, the collection is finalized and S’s deposit 
credited in X bank becomes final or irrevocable. 

The R check might also be collected by use of a third or in- 
termediary bank, this perhaps being the method used if one or both 
of the banks involved are not clearing house members. In addi- 
tion, the check might be collected through the Federal Reserve 
Bank of New York. The check might also be collected directly if 
X sends a messenger to Y and receives payment over the counter or 
if X and Y banks by messenger exchange checks drawn on each 
other. 

(b) Example 2, an out of town collection through correspond- 
ent banks: Tourist T draws a check for $50 on bank Z on Long 
Island, New York, to pay a bill at hotel H in a Colorado resort 
community. H indorses the check “for deposit” and deposits it in 
its account with local bank B. B sends the check together with 
checks drawn on various distant banks to its Denver correspondent 
bank D, receiving appropriate credit in its account with D. D in 
turn sends the check to its New York correspondent bank X, togeth- 
er with other checks drawn on banks in the New York area, receiv- 
ing credit in its account with X. X sends the check to Z in a bundle 
of checks drawn on Z and debits Z’s account with X accordingly. 
When Z pays the check or fails to return it within the prescribed 


item is transferred for collection bank handling the item for collection 


even though it is also the payor bank; 
(b) ‘Payor bank’ means a bank by 
which an item is payable as drawn 
or accepted; (c) ‘Intermediary bank’ 
means any bank to which an item is 
transferred in course of collection 
except the depositary or payor bank; 
(d) ‘Collecting bank’ means any 


except the payor bank; (e) ‘Present- 
ing bank’ means any bank presenting 
an item except a payor bank; (f) 
‘Remitting bank’ means any payor or 
intermediary bank remitting for an 
item.” 

The definition of “item” is given 
in note 4 infra. 
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time, the credits and debits in accounts between the banks become 
final. 

(c) Example 3, an out of town collection through the Federal 
Reserve: Tourist T draws a check for $30 on bank Z on Long Island, 
New York to pay motel M in another Colorado resort town. M de- 
posits the check in bank C in the resort town. C sends the check 
with other checks drawn on various banks to the Denver Branch of 
the Federal Reserve Bank of Kansas City, receiving credit in its 
account with the Denver “Fed.” The Denver Branch sends the 
check together with other checks to the Federal Reserve Bank of 
New York. The Reserve banks in a sense act together as a nation- 
wide clearing house and settle balances among themselves perindic- 
ally through the Interdistrict Settlement Fund, a gold certificate 
fund maintained in Washington. The New York “Fed” then sends 
T’s check to Z bank along with other checks drawn on Z and debits 
Z's account with the “Fed.” Upon payment or non-return within 
prescribed time limits, the credits and debits between banks become 
final. 

The application of Uniform Commercial Code terminology might 
be illustrated in Example 2 above. H is the “customer” of “de- 
positary” bank B. Banks D and X are “intermediary” banks, bank 
X is also the “presenting” bank while Z is, of course, the “payor” 
bank. The term “payor bank” is equivalent to the term “drawee” 
bank used in previous chapters of this volume to describe the bank 
on which the check is drawn. Banks Z, X and D are also “remitting” 
banks. Banks B, D and X are “collecting” banks, but the payor 
bank Z is not a “collecting” bank. The check itself, while handled 
for collection, is called an “item.” 4 

In some instances, settlement may be made by a bank to which 
an item is sent through a remittance draft. 


§ 8.3. Bank collection statutes. The law of negotiable instru- 
ments has a venerable history, evolving over the course of centuries 
from the law of the medieval merchants to the law expressed in 
the Negotiable Instruments Law and Article 3 of the Uniform Com- 
mercial Code.° On the other hand, there is little background in 


4. “Item” is defined in U. C. C. would govern collection through the 











§4-104 (1) (g) as “any instrument 
for the payment of money even 
though it is not negotiable but does 
not include money.” 

The term “item” would thus in- 
clude other instruments as well as 


checks and Article 4 of the U. C. C. 


banking system of drafts, notes and 
investment securities which are sur- 
rendered for payment. 

B. C. C. §1 (B) defines “item” as 
“any check, note or other instrument 
providing for the payment of money.” 

5. See Chapter 1 §§1.2 and 1.3. 
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the law merchant to solve legal problems arising from the high 
speed, high volume, mechanized check collection process of mid- 
twentieth century. That law as well as the N. I. L. covered basically 
the sale of an instrument such as a bill of exchange followed per- 
haps by other sales and ultimately followed by the personal pre- 
sentment of the instrument to the drawee for payment. Thus the 
present N. I. L. gives little recognition to check collections in bulk 
except possibly in the sections dealing with restrictive indorse- 
ments.® The N. I. L. also fundamentally envisions personal pre- 
sentment over the counter for payment in cash with little or no 
recognition given to other forms of presentment." 


The state of the law of bank collections in bulk has been des- 
cribed by one legal commentator in the following statement: 


“The number of ‘items’ handled by banks as a part of the 
bank-collection process has, since 1900 grown to tremendous 
proportions. It has been estimated that throughout the 
entire country banks handle not less than 50 million items 
every business day. 


“This tremendous volume moving with surprising speed 
and efficiency from one bank to another within single cities 
and towns and between cities and towns and over state 
boundaries has created a set of problems which are in no 
way satisfactorily handled by the commercial acts of 1900. 
Although banks handle this tremendous volume of bank col- 
lections quickly and efficiently today with surprisingly little 
litigation, when a case does develop where it is necessary 
to examine the law to determine the rights of the parties, 
it is quite difficult to find out what the law is; in many cases 
what law there is, is seriously out of date; and in many 
other cases there is substantial variation in the rules result- 
ing from court decisions in the various states. For instance, 
a key factor in any bank-collection case is the time when an 
item is finally paid by the payor bank. The unfortunate fact 
is that, on this question under present law, there are in the 
several states no less than ten different rules as to when an 
item is finally paid.” § 


6. N. I. L. §836 and 37. L. Rev. 382, 389. 

7. See Delany, The Presentment 8. Malcolm, The Uniform Com- 
Problem in the Collection of Checks mercial Code, 39 Oregon L. Rev. 
through Banks, 10 Univ. of Florida 318, 327. 
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The chaotic condition of the law in this field has been com- 
plicated by the growing pains accompanying the growth of Amer- 
ican civilization, American history being replete with stories of 
bank failures. When a bank fails, it will have been handling a 
multitude of items in various stages of coliection, including checks 
on that bank itself and those in transit to other banks as well as 
the proceeds of collections already effected but for which remittance 
has not been completed. A court may then be called upon to 
adjudicate the rights of various parties interested in the collection 
of a particular check caught in the suddenly-stopped collection 
machinery of the insolvent bank. The court is asked to make its 
adjudication on the basis of a law not designed for such situations 
but based on a background featuring hand-to-hand transfers of bills 
of exchange between medieval merchants.® 


Two solutions are suggested to bring order out of chaos in this 
field. First, many problems will disappear if the effect of bank 
insolvencies can be averted. The decreasing frequency of bank 
insolvencies together with the advent of Federal Deposit Insurance 
may (it is hoped) bring about this happy result. Secondly, a statute 
tailored to deal with the bank collection process itself is in order. 


One statute drafted in the 1920's and enacted in a number of 
states is the Bank Collection Code. The B.C. C. is the first com- 
prehensive statute designed to deal uniformly with the col- 
lection process and has probably been a good working statute.’® 
While the B. C. C. has been subjected to vigorous criticism in 
certain quarters, the probable reason for its non-adoption in many 
states arises from court decisions holding certain sections of the 
B. C. C. inapplicable to national banks“ followed by a decision 
of the Illinois Supreme Court holding the B. C. C. unconstitutional 
there.’” 





9. For an example of an unrealistic 
result arising from application to a 
twentieth century collection of prin- 
ciples of medieval law see Federal 
Reserve Bank v. Malloy (1924) 264 
U. S. 160, 44 S. Ct. 296, 68 L. Ed. 
617, 31 A. L. R. 1261, 41 B. L. J. 261. 

For discussion of bank insolvency 
and its effect on checks in collection 
see Chapter 10 $10.30. . 


10. For a list of states with the 
Bank Collection Code or other com- 


prehensive bank collection statutes 
see Chapter 1 note 14. 


11. Jennings v. U. S. F. & G. Co. 
(1935) 294 U. S. 216, 55 S. Ct. 394, 
79 L. Ed. 869, 99 A. L. R. 1248; Old 
Company’s Lehigh v. Meeker (1935) 
294 U. S. 227, 55 S. Ct. 392, 79 L. 
Ed. 876, 52 B. L. J. 442. 


12. People ex rel. Barrett v. Union 
Bank & Trust Co. (1935) 362 IIl. 
164, 199 N. E. 272, 53 B. L. J. 105. 
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Other piecemeal statutes touching on bank collections have also 
been adopted. The most significant of such enactments are the 
deferred posting laws of the various states which give payor banks 
an extra day to return an unpaid item.’ 

Article 4 of the Uniform Commercial Code emerges on the 
scene as the second comprehensive statute intended for multi-state 
enactment governing bank deposits and collections.‘* The Article, 
while dovetailing with Article 3 and the rest of the Code, should 
itself furnish a pretty complete statutory story of the collection 
process. It is based to a great extent on the B. C. C. but is even 
more comprehensive in scope and coverage than the predecessor 
statute.?® 


§8.4. General duties of collecting bank. A bank is under no 
obligation to accept deposits offered to it, but in opening accounts 
and receiving deposits is free to select whom it will as customers 
from among those who offer. A bank is also under no obligation 
to accept an item for collection from one who is not a customer.” 
But where a bank receives a check for collection, whether directly 
from a depositor or from some other bank, it assumes certain ob- 
ligations toward the depositor who initiated collection. The bank 
must use ordinary care and diligence in taking the steps necessary 
to accomplish the collection.17 It is bound to do all reasonable acts 
to procure payment and should observe such instructions as are 
given to it as to the manner in which the collection is to be made. 
The neglect or default of the collecting bank in this regard will 
in general render it liable for any loss resulting therefrom to the 


13. Some form of deferred posting Riggs Nat. Bank (1910) 87 App. D. 
law is in effect in every state. See C. 159, 31 L. R. A. (N. S.) 763, 37 
Chapter 10 $10.5. B. L. J. 190; Jacobs v. Mohnton Trust 


Co. (1930) 299 Pa. 527, 149 Atl. 887. 
14. But see Chapter 1 note 13 


which refers to the abortive Uniform 17. Cardillo v. Torquato (1947) 


Bank Collection Act which was 
adopted in no state but which is a 
distant statutory ancestor of Article 
4 of the Code in structure and ter- 
minology. 


15. For a discussion of the evo- 
lution of Article 4 see Clarke, Bailey 
& Young supra note 2 at pp. 10-15. 


16. McCormick v. Hopkins (1919) 
287 Ill. 66, 122 N. E. 151; Jaselli v. 


161 Pa. Super. 356, 54 Atl. (2d) 910, 
65 B. L. J. 118. 

A. L. I. Restatement of the Law, 
Agency (2d) §426 reads as follows: 
“Unless otherwise agreed, an agent 
employed to collect from others goods 
or money due the principal has a 
duty of using reasonable care and 
skill in making such collections in 
accordance with the directions of the 
principal.” 
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owner of the check.!® This principle is codified in the Bank Col- 
lection Code.” 

The Uniform Commercial Code imposes upon a collecting bank 
obligations of good faith and ordinary care and also summarizes 
the general duties of a collecting bank in a provision that might be 
regarded as a maxim of such duties. That Code provision reads: 

“A collecting bank must use ordinary care in (a) present- 
ing an item or sending it for presentment; and (b) sending 
notice of dishonor or non-payment or returning an item other 
than a documentary draft to the bank’s transferor . . . after 
learning that the item has not been paid or accepted, as the 
case may be; and (c) settling for an item when the bank 
receives final settlement; and (d) making or providing for 
any necessary protest; and (e) notifying its transferor of 
any loss or delay in transit within a reasonable time after 
discovery thereof.” 7° 


§ 8.5. Bank-depositor collection agreements. Many of the 
traditional legal problems that arose in prior years in connection 
with the check collection process resulted from the fact that neither 
the law merchant nor the N. I . L. furnishes a satisfactory back- 


ground to solve such problems.*!_ One possible avenue of solution 
is by agreement. Thus a bank may by agreement with the depos- 
itor of a check for collection protect itself against potential sources 
of liability enunciated by various courts, particularly courts of 
states having no comprehensive collection statutes. 

For example, it has been held that a collecting bank which 
forwards a check for collection to another collecting bank or to 


18. Smith v. Bank of Glade Spring 
(C. A., Va., 1926) 12 Fed. (2d) 


act in good faith and exercise ordinary 
care. 


535; Omaha Nat. Bank v. Kiper 
(1900) 60 Neb. 33, 82 N. W. 102, 
17 B. L. J. 329; First Guaranty State 
Bank v. Meyer & Kiser (Tex. Civ. 
App., 1926) 287 S. W. 1110, 44 B. 
L. J. 165. 


19. B. C. C. §5 reads in part: “It 
shall be the duty of the initial or any 
subsequent agent collecting bank to 
exercise ordinary care in the collec- 
tion of an item... .” 


20. U. C. C. §4-202 (1). 
U. C. C. §4-103 (1) set forth in 
the text at note 40 requires a bank to 


U. C. C. §4-103 (5) states the 
consequence of failure to act in good 
faith or to exercise ordinary care as 
follows: 

“(5) The measure of damages for 
failure to exercise ordinary care in 
handling an item is the amount of 
the item reduced by an amount 
which could not have been realized 
by the use of ordinary care, and 
where there is bad faith it includes 
other damages, if any, suffered by 
the party as a proximate conse- 
quence.” 


21. See §8.3 infra. 
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the payor bank may receive only cash in settlement; the receipt 
of a draft of the second bank might subject the forwarding bank 
to liability on the check if the remittance draft is not paid by reason 
of the insolvency of the second bank.?? And, in some states it has 
been held that a collecting bank is liable for the negligence or 
default of a correspondent bank to which the former bank sends 
a check for collection.** 

Such liability may be averted through an agreement between 
the depositary bank and the depositor of the check which would 
authorize the bank to follow certain collection procedures. It is 
customary practice for banks to enter into such agreements with 
customers. 

The following standard form of collection agreement is recom- 
mended for use by banks. The notes to each sentence of the form 
refer to statutory provisions and Federal Reserve regulations which 
accord with the particular sent®hce to which each note is ap- 
pended.** 


“Items received for deposit or collection are accepted on 
the following terms and conditions. This Bank acts only as 
depositor’s collecting agent and assumes no responsibility 
beyond its exercise of due care.25> All items are credited sub- 
ject to final payment and to receipt of proceeds of final pay- 
ment in cash or solvent credits by this Bank at its own 
office.2° This Bank may forward items to correspondents 
and shall not be liable for default or negligence of cor- 
respondents selected with due care nor for losses in transit, 
and each correspondent shall not be liable except for its 
own negligence.?? Items and their proceeds may be handled 
by any Federal Reserve bank in accordance with applicable 
Federal Reserve rules, and by this Bank or any correspond- 


22. Federal Reserve Bank v. Mal- 
loy supra note 9. 

23 This is the so-called “New 
York” rule discussed infra §8.12. 

24. The standard form is recom- 
mended for use by the Bank Man- 
agement Commission (now Commit- 
tee) of the American Bankers Associ- 
ation. See Paton’s Digest Supplement, 
Collection §26:2. For an earlier ver- 
sion of recommended agreement, see 
2 Paton’s Digest p. 1366. 

The references to consonant statu- 
tory provisions and Federal Reserve 


regulations are given in notes 25 to 
81 inclusive. 


25. Accord: U. C. C. §4-103 (1) 
and 4-201 (1), B. C. C. §§2 and 5 
and Federal Reserve Regulations J §5 
(a). 

26. Accord: U. C. C. §4-212 (1), 
B. C. C. 885, 9 and 10 and Federal 
Reserve Regulation J §5 (i). 

27. Accord: U. C. C. §4-202 (3) 
and 4-204 (1), B. C. C. 885 and 6 


and Federal Reserve Regulation J §5 
(a) and (b). 
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ent, in accordance with any common bank usage, with any 
practice or procedure that a Federal Reserve bank may use 
or permit another bank to use, or with any other lawful 
means.*® This Bank may charge back, at any time prior to 
midnight on its business day next following the day of re- 
ceipt, any item drawn on this Bank which is ascertained 
to be drawn against insufficient funds or otherwise not good 
or payable.?® An item received after this Bank’s regular 
afternoon closing hour shall be deemed received the next 
business day.*° 

“This Bank reserves the right to post all deposits, includ- 
ing deposits of cash and of items drawn on it, not later than 
midnight of its next business day after their receipt at this 
office during regular banking hours, and shall not be liable 
for damages for nonpayment of any presented item resulting 
from the exercise of this rift.” *4 


It would seem that an agreement such as that set forth above 
will be given effect in any customer-bank controversy if actually 
entered into by the customer. The difficulty in this connection in 
past years has been whether the customer's assent to the proposed 
method of collection has been secured. If there is no assent, the 
agreement would not be given effect. The usual method of ob- 
taining the customer's assent has been to print the agreement on 
the deposit slip filled out at the time of deposit.** Perhaps a more 





28. Accord: U. C. C. §4-103, B. 
C. C. §§2 and 6 and Federal Reserve 
Regulation J §5 preamble and 5 (b). 

29. Accord: U. C. C. §4-213 (4) 
(b), deferred posting statutes and 
Federal Reserve Regulation J §5 (d). 

30. Accord: U. C. C. §4-107 (1), 
deferred posting statutes and Federal 
Reserve Regulation J §§4 and 5 (d) 
and footnote 3 of Regulation J. 

This sentence of the standard form 
may be varied according to the col- 
lection practices of the bank. 

31. Accord: U. C. C. §§4-213 (4) 
and (5) and 4-301, deferred posting 
statutes and Federal Reserve Regu- 
lation J §5 (d) and footnote 3 of 
Regulation J. 

This sentence of the standard form 
may be varied according to the col- 
lection practices of the bank. 


32. For cases holding valid an 
agreement printed on a deposit slip, 
see Falls City Woolen Mills v. Louis- 
ville Nat. Banking Co. (1911) 145 
Ky. 64, 140 S. W. 66; Dean Tobacco 
Warehouse Co. v. American Nat. 
Bank (1938) 173 Tenn. 365, 117 S. 
W. (2d) 746, 55 B. L. J. 595. 

(But see Ryan v. Columbia Nat. 
Bank (1927) 142 S. C. 231, 140 S. 
E. 593, 45 B. L. J. 268. 

In general the rules embodied in 
a passbook have been held binding 
on a depositor even though he does 
not expressly accept the rules. See 
annotation “Effect on bank deposi- 
tor’s rights and those of bank, of 
printed rules in passbook not ex- 
pressly accepted”, 60 A. L. R. (2d) 
708, 710. See also Polonsky v. Union 
Fed. Sav. & Loan Assn. (1956) 334 
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effective way is to have the agreement printed on the signature 
card which the customer executes when he opens the account.** 

Questions may and have been raised in prior years as to the 
effectiveness of a collection agreement on the bank’s form to bind 
a bank customer. Such questions could well be raised at a time 
when the terms of collection might have appeared, at first glance 
and without the modern background of collection practices, to have 
been in some manner unfair to the customer or to have limited his 
common law rights. Such questions may be raised as to any con- 
tract of adhesion entered into by an individual with a corporate 
organization on forms drafted by the latter. But such questions 
need not and should not be raised in years to come where the 
terms of collection are fairly well standardized to reflect actual 
collection practices and not for the purpose of imposing on the 
customer a hard bargain. Several reasons for suggesting that the 
customer's “assent” need not be in issue are given below: 

First, the standard form (or a similar form ot agreement) is 
consonant with bank collection statutes and Federal Reserve regu- 
lations.** Where a check is sent to a Federal Reserve bank for 
collection, the applicable Federal Reserve regulations are binding 
on the customer of the depositary bank whether or not he specif- 
ically assents to them.*® Furthermore, if the collection agreement 


Mass. 697, 1388 N. E. (2d) 115, 60 
A. L. R. (2d) 702, 74 B. L. J. 567. 

Collection rules posted in the bank’s 
lobby are not binding on a customer 
who has not seen them. Virtue v. 
Danbury State Bank (1928) 208 
Iowa 392, 218 N. W. 58, 45 B. L. J. 
41. 

On the other hand, a stipulation 
set forth on an acknowledgement of 
receipt of an item was held binding. 
Farmers State Bank v. Union Nat. 
Bank (1919) 42 N. D. 449, 173 N. 
W. 789, 36 B. L. J. 766. 

33. See Jefferson Co. Bldg. Assn. 
v. Southern Bank & Trust Co. (1932) 
225 Ala. 25, 142 So. 66, 49 B. L. J. 
958; Macomber & Co. v. Commercial 
Bank (19382) 166 S. C. 236, 164 S. 
E. 596. 

34. See notes 25 through 31 supra. 

35. The payee of a check deposited 
it for collection in his bank which 


sent it to a Federal Reserve branch. 
The Federal Reserve branch sent it 
to the drawee bank where it was 
charged to the drawer’s account. 
The drawee settled for the check by 
means of a draft on a correspondent 
bank. The draft was not paid when 
the drawee failed. Federal Reserve 
regulations authorized Federal Re- 
serve banks to receive drafts in pay- 
ment of checks handled for collection. 
It was held that the payee could 
not recover on the check from the 
Federal Reserve bank; the payee by 
depositing the check authorized his 
bank to employ a subagent to make 
collection and to enter into any neces- 
sary contract with the subagent. In 
effect the Federal Reserve regulation 
was held binding on the depositor. 
Fergus County v. Federal Reserve 
Bank (1926) 75 Mont. 582, 244 Pac. 
883, 42 B. L. J. 824. 
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is consonant with statutes, the express assent of the customer to 
the agreement should be immaterial. 

Secondly, most of the terms of the standard form should be given 
effect as banking usages in any case where there might exist no 
directly relevant statute or Federal Reserve regulation.** The long- 
continued practice of collecting on terms reasonably approximating 
those of the standard form should give such terms effect as a bank- 
ing usage.** To put it another way, if the customer wants to con- 
vert his check into deposit credit, he desires efficient standardized 
collection methods to enable him to quickly secure his credit. He 
may not give his explicit blessing to the collection agreement or to 
standard collection practices in so many words; he generally does 
not even know what they are. But if the collection rules of the 
bank set forth on a deposit slip or elsewhere are consonant with 
banking custom and sound practice, it matters not whether the 
customer expressly assents.** 

Thus it is suggested that bankers need not unduly concern them- 
selves with the question whether the customer gives his assent to 
the bank's collection rules or how he gives his assent, if such rules 
accord substantially with those set forth in the standard form and 
if they are available to the customer on request. 

In this connection many banks are eliminating from their de- 
posit slips the text of the standard form or similar collection agree- 
ment and substituting a succinct statement that checks deposited 
are subject to the bank’s collection agreement or rules. This has 
been done to reduce the amount of verbiage on the deposit slips 





36. E.g. where the check is col- 
lected in a state having neither the 
U. C. C. nor the B. C. C. and the 
collection is not effected through 
Federal Reserve channels. Even in 
such instance, the standard form will 
be partially covered by statute; all 
states have a deferred posting law 
and several states such as California 
and Texas have comprehensive col- 
lection statutes. 

37. A reasonable banking custom 
will be given effect by a court. See 
New York N. H. and H. R. Co. v. 
First Nat. Bank (1926) 105 Conn. 
83, 134 Atl. 223; Jefferson Co. Sav- 
ings Bank v. Commercial Nat. Bank 
(1897) 98 Tenn. 337, 39 S. W. 338, 
33 B. L. J. 318. 


A court will not give effect to a 
banking custom in a situation where 
an act of fraud is involved. Cameron 
v. Carnegie Trust Co. (1928) 292 
Pa. 114, 140 Atl. 768. 

38. This is especially true under 
the Code. U. C. C. §4-103 (3) pro- 
vides in part: “. . . in the absence 
of special instructions, action or in- 
action consistent . . . with a general 
banking usage not disapproved by 
this Article, prima facie constitutes 
the exercise of ordinary care.” 

While the term “banking usage” 
is not defined in the Code, see U. C. 
C. §1-205 which states general prin- 
ciples as to the effect to be given a 
“usage of trade” in any question 
arising where the Code is in effect. 


as: 
ut 
va 
ea. 
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and to make it possible to issue to bank customers “personalized” 
deposit slips bearing, in addition to the usual blanks to be filled out 
when the deposit is made, magnetic ink characters. The inclusion 
of such magnetic ink characters will facilitate processing of the 
deposit through the bank's electronic equipment in the same manner 
as magnetic ink encoded checks are processed.*® 

It is suggested that the customer's assent to the bank's collection 
rules still be obtained by having the rules printed on the signature 
card and by other means. The obtaining of the customer's assent 
may be important if the bank adopts a new method of collection, 
particularly one at variance with existing statutes. 

The Uniform Commercial Code would give effect to collection 
agreements between the bank and the customer and would permit 
such agreements even where they vary the express terms of the 
collection provisions of the Code itself. Moreover the Code would 
permit the use of reasonable new collection methods. In this re- 
gard the Code provides: 


“(1) The effect of the provisions of this Article may be 
varied by agreement except that no agreement can disclaim 
a bank’s responsibility for its own lack of good faith or 
failure to exercise ordinary care or can limit the measure 
of damages for such lack or failure; but the parties may by 
agreement determine the standards by which such responsi- 
bility is to be measured if such standards are not manifestly 
unreasonable. 

“(4) The specification or approval of certain procedures 
by this Article does not constitute disapproval of other pro- 
cedures which may be reasonable under the circumstances.” *° 


While the Code does not, as such, eliminate the necessity of 
assent of the depositor-customer to an agreement varying the stat- 
ute, the Code should in the provisions set forth above not only 
validate new collection methods and practices but also make it 
easier to find from the facts of a particular deposit for collection 


39. See “Check Standards” Bank 
Management Publication No. 150, pp. 
41-48, issued by the Bank Manage- 
ment Commission of the American 
Bankers Association. For discussion 
of encoded checks see Chapter 10 
$10.31. 


40. U. C. C. §4-103 (1) and (4). 


B. C. C. §2, which describes the 
basic relationship of the depositary 
bank to the customer as one of agency 
permits variation by agreement of this 
statutorily declared agency. An agree- 
ment varying the statute and giving 
the bank ownership rights was given 
effect in Martin v. Huber (1946) 68 
N. Y. S. (2d) 58, 64 B. L. J. 475. 
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that the customer impliedly assents to a reasonable method of col- 
lection set forth in rules of the bank which are, in some manner, 
made available to the customer.*! 


§ 8.6. Inter-bank collection agreements. The discussion be- 
low focuses upon certain common kinds of inter-bank agreements 
relating to check collections. Such inter-bank agreements are those 
automatically entered into by banks using Federal Reserve col- 
lections facilities and agreements in the form of rules of clearing 
houses. 

(a) Federal Reserve regulations. The Federal Reserve Act 
authorizes Federal Reserve banks to exercise clearing and collec- 
tion functions on behalf of other banks.*? Pursuant to statutory 
authority,** the Board of Governors of the Federal Reserve System 
has issued collection rules applicable to items handled for collection 
by any Federal Reserve bank and labelled as Regulation G ** and 
Regulation J.‘° The first of these regulations is of limited relevance 
in check collections; it deals with collection of non-cash items. On 
the other hand, Regulation J on check clearing and collection is 
of fundamental importance. 

Regulation J provides that any bank which sends checks to a 
Federal Reserve bank for deposit or collection shall by such action 
assent to certain terms and conditions some of which are sum- 
marized as follows: (a) the “Fed” will act as agent of the sending 
bank and assumes no liability except for its own negligence, (b) 
the “Fed” or any subsequent collecting bank may forward direct 
to the drawee or payor bank or may make presentment pursuant to 
any collection agreement not inconsistent with Regulation J or may 
also make presentment through a clearing house subject to its rules 
and practices, (c) the “Fed” may at its discretion receive in a non- 
cash medium, such as a bank draft, any settlement for checks 


41. For other discussion of varia- 
tion of the Code through agreement 
see Clarke, Bailey & Young, Bank 
Deposits and Collections under the 
Uniform Commercial Code, Chapter 
3. 

42. 12 U. S. C. §248 (0) author- 
izes the exercise of clearing functions 
for member banks of the Federal Re- 
serve System. 12 U. S. C. §342 au- 
thorizes the exercise of such functions 
for non-member banks. 

43. 12 U. S. C. §248 (i) accords 


rule-making power to the Board of 
Governors of the Federal Reserve 
System. 


44. Federal Reserve Regulation G, 
12 C. F. R. 207. 


45. Federal Reserve Regulation J, 
12 C. F. R. 210. Provisions of Regu- 
lation J are referred to in notes 25 to 
81 inclusive, supra, as in accord with 
terms of the standard form collection 
agreement, the text of which is set 
forth in §8.5 supra. 
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forwarded by the “Fed” for collection and is not liable if a remit- 
tance draft received in settlement is not paid, (d) deferred posting 
is authorized, (e) the right is reserved for the “Fed” to charge back 
any check for which “payment in actually and finally collected 
funds” is not received. 

In addition, Regulation J authorizes each Federal Reserve bank 
to publish time schedules showing when immediate or deferred 
credit is given to each sending bank and when the latter may draw 
on its credit. The Regulation also prohibits handling of non-par 
items by a Federal Reserve bank. Furthermore, it is provided that 
a bank sending a check to a Federal Reserve bank by such act 
automatically guarantees prior indorsements whether or not such 
guaranty is incorporated in the sending bank’s indorsement; like- 
wise, the “Fed” itself gives such a guaranty when it forwards a 
check to another bank.*® 

In addition to Regulation J, each Federal Reserve bank issues 
one or more operating letters, circulars or bulletins which set forth 
terms and conditions under which the issuing “Fed” will handle 
items for collection. Such operating letters, circulars or bulletins 
also serve as collection instructions to banks receiving checks from 
the issuing “Fed” with regard to whether or not to protest upon 
dishonor and whether or not to wire advice of nonpayment. Copies 
of Federal Reserve Regulation J and the relevant Federal Reserve 
operating letters may be obtained by request to any Federal Re- 
serve bank. 

(b) Clearing house rules. A clearing house may be described 
as a place where representatives of various member banks meet 
to exchange checks drawn on each other and to make or receive 
payment of balances and so “clear” the transactions of the day 
upon which the settlement is made. In essence a clearing house is 
a device to simplify and facilitate the daily exchange of checks and 


other items and the settlement 


46. Regulation J also indicates cer- 
tain customary routing procedures 
which need not be summarized here. 


47. A New York court has de- 
scribed the clearing house in the fol- 
lowing terms: “That association ap- 
pears by its constitution to have 
adopted a very simple manner of 
settling drafts, checks, and other 
claims of its various members against 
the others. Each member, every 


of balances among the banks.*? 


morning, delivers to the clearing 
house the checks, drafts, and notes 
it holds against the other banks and 
receives credit therefor, while it is 
charged with all checks, drafts, or 
notes payable by it and deposited by 
other banks. If its deposits exceed 
the drafts and checks deposited 
against it, it receives from the clearing 
house during the day the amount of 
the excess in money, while, if the re- 
verse proves the case, it is obliged to 
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Clearing houses also may, and often do, exercise other functions 
not concerned with collections. 


To aid in exercising their functions, clearing houses adopt rules 
which set forth terms and conditions under which checks will be 
handled, the manner of remittance therefor or of return if the check 
is not paid. In addition, clearing house rules include time schedules. 


While clearing house rules are obviously binding among the 
members, they were traditionally regarded as neither binding upon 
nor inuring to the benefit of outsiders such as depositors unless 
such outsiders contracted with reference to the rules.4® Whether 
such a traditional view would hold in mid-twentieth century 
America is questionable; the tremendous growth of clearing houses 
as well as the burgeoning of the check collection functions of the 
Federal Reserve banks would indicate that bank customers who 
initiate check collections contemplate that such facilities will be 
used for collection purposes. It might therefore be reasoned that 
bank customers do contract with reference to such rules when they 
deposit checks for collection.*® 


(c) Inter-bank agreements under the Uniform Commercial 
Code. The Code validates inter-bank agreements, whether or not 
specifically assented to by interested third parties such as bank 
customers by providing as follows: 


“(2) Federal Reserve regulations and operating letters, 
clearing house rules, and the like, have the effect of agree- 


pay the balance against it to the 
clearing house.” Mount Morris Bank 
v. Twenty-third Ward Bank (1902) 
172 N. Y. 244, 64 N. E. 810. 

48. Sneider v. Bank of Italy 
(1920) 184 Cal. 595, 194 Pac. 1021, 
12 A. L. R. 993, 38 B. L. J. 183; 
National Exchange Bank v. Ginn & 
Co. (1910) 114 Md. 181, 78 Atl. 
1026, 28 B. L. J. 406; Manufacturers 
Nat. Bank v. Thompson (1880) 129 
Mass. 438, 37 Am. Rep. 376; Colum- 
bia-Knickerbocker Trust Co. v. Miller 
(1915) 215 N. Y. 191, 109 N. E. 
179, 32 B. L. J. 615. 

While clearing house rules are not 
of their own force binding on per- 
sons not members, such rules and the 


practice under them may have a 
bearing on rights of third persons. 
In re Smith, Lockhart & Co. (D. C., 
Md., 1924) 3 Fed. (2d) 444, 447. 

49. Fergus County v. Federal Re- 
serve Bank supra note 35 should sup- 
port the statement of the text. 

The New York Law Revision Com- 
mission indicates that the traditional 
view (that clearing house rules and 
Federal Reserve regulations do not 
bind persons not parties thereto) 
“might be questioned in view of the 
growth since 1917 of the Federal Re- 
serve System and of clearing houses.” 
State of New. York Law Revision 
Commission, Legislative Document 
(1955) No. 65 (E) p. 51. 
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ments under subsection (1), whether or not specifically 
assented to by all parties interested in items handled. 

“(3) Action or non-action approved by this Article or 
pursuant to Federal Reserve regulations or operating letters 
constitutes the exercise of ordinary care and, in the absence 
of special instructions, action or non-action consistent with 
clearing house rules and the like or with a general banking 
usage not disapproved by this Article, prima facie constitutes 
the exercise of ordinary care.” *° 


The above provisions have the effect of making Federal Reserve 
regulations and operating letters binding on a customer whether 
or not he specifically assents to the use of Federal Reserve channels 
of collection or to such regulations themselves. In other words a 
bank acting in accordance with such regulations or operating letters 
is conclusively using due care. The Code provisions do not, of 
course, require the use of Federal Reserve channels; presumably 
a customer could, if he sees fit, direct collection by other means. 
However, the Code provision is justified as it gives effect to regula- 
tions and operating letters issued by Federal instrumentalities which 
regulations and letters should have some force of law in any event. 

The above Code provisions also validate for practical purposes 
clearing house rules and banking usages. While the force of such 
rules or usages can be overcome, it would seem that the customer 
seeking to hold the bank liable on an unsuccessful collection has 
the burden of showing that action pursuant to a particular rule 
or usage is of such degree of impropriety as to constitute clear 
negligence. 

The words “and the like” in the above Code provisions are 
equivalent to “etc.” and should be regarded as referring to arrange- 
ments adopted by banks in the same locality which regularly clear 
on each other but which are not formally organized in a clearing 
house.*! 


§ 8.7. Deposits and withdrawals by fiduciaries.** Where a 
check is made payable to the order of a trustee, administrator, 
guardian or other person acting in a fiduciary capacity, represent- 
ing money due the payee in such capacity, and nothing appears 


50. U. C. C. §4-108 (2) and (8). 3 explaining the use of the words 
The reference in §4-103 (2) to sub- “and the like.” 
section (1) is to §4-103 (1) set forth 52. For related discussion see §8.8 
in the text at note 40 supra. infra. See also Chapter 6 $6.11 and 
51. See U. C. C. §4-108 Comment Chapter 10 §10.14. 
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on the check indicating the fiduciary character of the payee, a bank 
in which the check is deposited for collection, is entitled to treat 
and deal with the payee as the owner of the check. There is no 
obligation upon the bank to make inquiry to find out whether the 
check belongs to the payee personally, or is held by him for the 
benefit of some third party. So far as the bank is concerned the 
payee has a right to indorse the check, deposit it to his credit and 
withdraw the proceeds on checks properly signed.** 

A depositary bank is also justified in most jurisdictions in per- 
mitting the payee of a check, payable to him in a representative 
capacity, as a check payable to the order of “John Doe, Administra- 
tor”, to deposit such check in his individual account and check out 
the proceeds. The bank is not liable to the person for whose 
benefit the funds are held, in the event that the depositor with- 
draws the money and wrongfully applies it to his own use. Deposit- 
ing such a check to the individual credit of the payee is merely 
the equivalent of depositing the check to his credit as administrator, 
trustee, or agent, withdrawing the amount on properly signed 
checks and then depositing the proceeds in his personal account. 
The mere knowledge on the part of the bank that a check, payable 
to a person in a representative capacity, is deposited by him to his 
personal credit does not charge the bank with notice that he is 
acting dishonestly. The bank is entitled to assume that he will 
devote the proceeds to the use for which they were intended.* 

This rule has been codified in the Uniform Fiduciaries Act.®* 


53. Davis v. Indiana Nat. Bank _ tice of misappropriation”, 57 A. L. R. 


(1920) 73 Ind. App. 563, 126 N. E. 
489, 37 B. L. J. 877; Smith v. Des 
Moines Nat. Bank (1899) 107 Iowa 
620, 78 N. W. 238. 

54. Batchelder v. Central Nat. 
Bank (1905) 188 Mass. 25, 73 N. E. 
1024; Bank of Vass v. Arkenburgh 
(C. A., N. C., 1982) 55 Fed. (2d) 
130, 49 B. L. J. 573; Safe Deposit & 
Trust Co. v. Diamond Nat. Bank 
(1900) 194 Pa. 334, 44 Atl. 1064. 

There are holdings which might 
be regarded as contrary, e.g. Blanton 
v. First Nat. Bank (1918) 186 Ark. 
441, 206 S. W. 745, 36 B. L. J. 91. 

See annotations entitled “Deposit 
to individual account of checks or 
notes drawn or indorsed by agent or 
fiduciary as charging bank with no- 


925, 64 A. L. R. 1404, 106 A. L. R. 
836, 115 A. L. R. 648. 

See also annotation “Liability of 
bank where funds deposited in ac- 
count of trustee, agent or other fidu- 
ciary are transferred to his personal 
account and misappropriated”, 145 
A. L. R. 445. 


55. Uniform Fiduciaries Act §4 
provides that the indorsee of a nego- 
tiable instrument payable to a fidu- 
ciary as such or to the principal and 
indorsed by an authorized fiduciary 
or agent is not bound to inquire into 
the rightfulness of the transfer of the 
instrument unless the indorsee has 
knowledge of a breach of trust or 
knowledge of such facts that his ac- 
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Thus, where a bank under instructions of a guardian of minors 
credited a check payable to the guardian in such capacity to the 
guardian’s personal account, the bank was held not liable to the 
minors for losses resulting from misappropriation by the guardian. 
The court stated that the bank was not put on notice By the check 
which was to the order of the payee as guardian.** 

On the other hand, a bank may be required to make good a 
misappropriation by a fiduciary where the bank permits deposit 
to the fiduciary’s individual credit while ignoring an explicit in- 
struction to place the funds to the credit of the fiduciary in his 
fiduciary account.5* 

Where a bank is actually aware that a depositor is misappro- 
priating trust funds, the bank will be held responsible for the re- 
sulting loss.5*° Thus, it has been held that a bank which permits 
a fiduciary to deposit trust funds in his individual account and 
then receives funds of the account in payment of his personal debt 


is liable for losses arising from the fiduciary’s dishonesty.®® 
In New York it is provided by statute that an executor, adminis- 
trator, guardian or testamentary trustee who mingles estate funds 


tion in taking the instrument amounts 
to bad faith. 

Uniform Fiduciaries Act §9 pro- 
vides that a bank receiving a deposit 
to the personal credit of a fiduciary 
or agent of checks payable to him 
in such capacity or of checks drawn 
by him with authority on his fiduciary 
account or that of his principal and 
indorsed by him with authority is 
not bound to inquire into the right- 
fulness of the deposit unless the bank 
has knowledge of a breach of trust 
or knowledge of such facts that its 
action amounts to bad faith. 

A list of enactments of the Uni- 
form Fiduciaries Act is set forth in 
Chapter 6 note 85. 

New York, while not having the 
Uniform Fiduciaries Act, has added 
to its enactment of Uniform N. I. L. 
§56 a provision somewhat similar to 
Uniform Fiduciaries Act §4, N. Y. 
Negot. Inst. Law §95. New York also 
has a provision similar to Uniform 
Fiduciaries Act 89, N. Y. Gen. Busi- 
ness Law §359-l. 


56. Smith v. Commercial State 
Bank (Tex. Civ. App., 1941) 157 S. 
W. (2d) 969, 59 B. L. J. 362. See 
also United States F. & G. Co. v. 
First Nat. Bank (1912) 18 Cal. 487, 
123 Pac. 352, 29 B. L. J. 601. 

57. Duckett v. National Mechanics 
Bank (1897) 86 Md. 400, 38 Atl. 983. 

58. See Strong v. City Nat. Bank 
(1947) 355 Pa. 390, 50 Atl.(2d) 323, 
64 B. L. J. 185. 

59. Bischoff v. Yorkville Bank 
(1916) 218 N. Y. 106, 112 N. E. 
759, 34 B. L. J. 142; Grace v. Com 
Exchange Bank Trust Co. (1941) 287 
N. Y. 94, 88 N. E. (2d) 449, 145 
A. L. R. 486, 59 B. L. J. 155; Penn- 
sylvania Co. etc. v. Ninth Bank & 
Trust Co. (1932) 806 Pa. 148, 158 
Atl. 251, 49 B. L. J. 208. 

A bank which permits a trustee to 
transfer known trust funds to his own 
private account does not itself be- 
come liable merely because it per- 
mits such transfer. In order that a 
bank may be held liable, it must ap- 
pear that in addition to permitting 
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with his own funds or deposits estate funds in his own name is 
guilty of a misdemeanor and may be removed from office, but a 
bank receiving a deposit by a fiduciary to his personal credit may 
assume that the fiduciary is personally entitled to such deposit.® 
A bank operating accounts for fiduciaries of various types should 
be guided by statutes of its own state, if any, in dealing with 
fiduciary accounts and check transactions. In addition, a bank 


operating an account for a fiduciary may protect itself through 
properly drawn authorizations when the account is opened. The 
subject of dealing with fiduciaries is a broad one which may only 
be touched upon in this volume to a limited degree.™ 


§ 8.8. Deposits and withdrawals by agents. A bank should not 
permit an agent, such as a corporate officer, to deposit to his in- 
dividual credit a check payable to the order of his principal unless 
the bank is satisfied that the agent has clear authority to make 
such a deposit. Where a depositor desires to have checks deposited 
in the agent's personal account, it should be required to furnish the 
bank a properly drawn resolution or authorization in favor of the 
agent, and the bank should be satisfied that the resolution or au- 
thorization actually authorizes such deposits. 

Where a bank has on file an authorization on the part of a 
particular corporate officer “to endorse for deposit or negotiation 
all negotiable instruments and orders for the payment of money” 
it acts at its peril where it permits the officer to indorse the checks 
of the corporation to the order of the bank and receive cash there- 
for.°* The same is true where a bank permits a corporate officer 


such transfer the bank actually par- 
ticipated in some manner in the mis- 
appropriation. Receipt by the bank 
of such trust funds in payment of a 
personal debt of the trustee is par- 
ticipation. Pitzen v. Doubleday 
(1940) 5 Wash. (2d) 870, 105 Pac. 
(2d) 726, 58 B. L. J. 6. 

Accord: Uniform Fiduciaries Act 
§4 final sentence. 

60. N. Y. Surrogates Court Act 
§§104 and 231. N. Y. General Busi- 
ness Law §359-1. 

The prohibition of N. Y. Surrogates 
Court Act §231 against deposit by a 
fiduciary in his own name of estate 
funds does not render a bank liable 


where it receives such a deposit but 
is not participating in the fiduciary’s 
wrongdoing. Clarke v. Public Nat. 
Bank & Trust Co. (1932) 259 N. Y. 
285, 181 N. E. 574, 49 B. L. J. 866. 

61. For a brief statement of the 
law discussed in the text of §8.7 see 
A. L. I. Restatement of the Law, 
Trusts (2d) §324. 

For more lengthy discussion of the 
subject and collection of case authori- 
ties see 3 Scott on Trusts (2d Ed.) 
§§324-324.5 pp. 2322-2345. 

62. Fidelity & Deposit Co. v. Ma- 
rion Nat. Bank (1946) 116 Ind. App. 
453, 64 N. E. (2d) 583, 63 B. L. J. 
200. 
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to deposit in his own name a check to the order of the corporation 
unless the officer has authority to deal with the check as if it were 
his own.®* Some courts appear to take a more lenient view of a 
transaction of such nature and the Uniform Fiduciaries Act would 
relieve a bank of prospective liability where such a deposit is made 
unless the bank has knowledge of a breach of trust or knowledge 
of such facts that the bank, in permitting the individual credit, is 
acting in bad faith. 

A bank should be especially careful in dealing with a public 
official authorized to sign or indorse checks on behalf of a govern- 
mental body or instrumentality.» The bank may, of course, be 
guided to some extent by statutes of its particular jurisdiction deal- 
ing with public depositories. 

The rigorous rule of bank liability where it permits the deposit 
by an agent to his own account of the checks of his principal does 
not appear to be applied in instances where a person having a 
power of attorney deposits in his personal account checks of his 
principal. In one case, a father gave his son a power of attorney 
with respect to accounts maintained by the father in two New York 
City banks. The son over a period of time drew checks on those 
accounts and deposited them in his own account with a third New 


York City bank. Later the son withdrew the proceeds. The third 
bank was held not answerable to the father for his losses in a case 


63. Wagner Trading Co. v. Bat- 
tery Park Nat. Bank (1920) 228 N. 
Y. 37, 126 N. E. 347, 37 B. L. J. 293. 

64. Uniform Fiduciaries Act §9. 
Accord: Quanah, Acme & Pacific Ry. 
Co. v. Wichita State Bank (Tex., 
1936) 938 S. W. (2d) 701, 106 A. L. 
R. 821, 53 B. L. J. 549. 

Where bank deposits check pay- 
able to special account of corporation 
to the personal account of the assist- 
ant secretary of the corporation, the 
bank made available to the corpora- 
tion statements regarding its special 
account which would show the non- 
deposit of the particular check and 
this statement was reviewed by the 
dishonest assistant secretary who 
concealed his wrongdoing for a year 
during which he retained a substan- 
tial balance in his own account, the 
bank was held not liable. White 


Castle System Inc. v. Huntingdon 
Nat. Bank (Ohio App., 1941) 43 N. 
E. (2d) 737, 59 B. L. J. 819. 

65. Where an official of a drainage 
district deposits checks payable to 
him in his official capacity in a bank 
not designated as an official deposi- 
tory and was later permitted to with- 
draw the balance, the bank is liable 
to the drainage district. Drainage 
District v. Citizens Bank (1943) 205 
Ark. 435, 170 S. W. (2d) 60, 60 
B. L. J. 871. 

A bank is liable to a municipality 
for losses arising from the drawing of 
official checks and deposit thereof in 
the personal account of the town su- 
pervisor. American Surety Co. v. 
St. Lawrence Co. Nat. Bank (1960) 
201 N. Y. S. (2d) 965, 77 B. L. J. 
970. 

Under the terms of the Uniform 
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reaching the United States Supreme Court.® And it appears to 
have been generally held that a bank may permit a partner to indorse 
and deposit a check to the order of the partnership in his personal 
account without liability on the part of the bank. 

In general a bank is not liable where it permits deposit by an 
agent in his own account of checks drawn by the principal to the 
order of the agent and signed by the agent, who has authority to 
sign checks.®* 


§ 8.9. Title to checks deposited in bank. To determine the 
rights of various parties in a particular check in the collection maze 
or to the proceeds of a check deposited for collection, courts often 
decide whether title to the check has passed to the depositary bank. 
In other words, is that bank the owner of the check or the agent 
of the depositor to collect it? While a check is in circulation out- 
side the banking system, it is usually a relatively simple matter to 
determine ownership; the question of ownership after the check is 
deposited for collection may present more difficulty. The problem 
may arise in various situations of which three possible examples 
are given here: 

First: If the payee deposits a check and receives credit in his 
account and the depositary bank suspends operations before col- 


lection is effected, may the depositor reacquire his check and obtain 
the proceeds in some other manner or has he exchanged his owner- 
ship of the check for the dubious blessing of deposit credit in the 
closed bank? ® 


Fiduciaries Act, a bank is not liable 
to a school district where its treasurer 
deposited the district’s checks in his 
own account and later withdrew the 
funds for his own use. Western 
Surety Co. v. Farmers & Merchants 
State Bank (1954) 241 Minn. 381, 
63 N. W. (2d) 877, 71 B. L. J. 629. 

66. Empire Trust Co. v. Cahan 
(1927) 274 U. S. 4738, 47 S. Ct. 661, 
71 L. Ed. 1158, 57 A. L. R. 921, 44 
B. L. J. 514. Accord: Uniform Fidu- 
ciaries Act §9. 

67. Kallison v. Harris Trust & 
Savings Bank (1949) 338 Ill. App. 
83, 86 N. E. (2d) 858, 66 B. L. J. 
621; Buckley v. Lincoln Trust Co. 
(1911) 72 Misc. 218, 181 N. Y. S. 
105, 28 B. L. J. 1021. 


Contra: McIntosh v. Detroit Sav- 
ings Bank (1929) 274 Mich. 10, 225 
N. W. 628, 46 B. L. J. 855. 

68. Federal Savings & Loan Ins. 
Corp. v. First Nat. Bank (C. A., Mo., 
1947) 164 Fed. (2d) 929, 65 B. L. J. 
277; Western Assurance Co. v. Gene- 
see Valley Trust Co. (C. A., N. Y., 
1948) 171 Fed. (2d) 664, 66 B. L. 
J. 309. Accord: Uniform Fiduciaries 
Act §9. 

69. The example is based to some 
degree on First Nat. Bank v. John 
Morrell & Co. (1928) 58 S. D. 496, 
221 N. W. 95, 60 A. L. R. 8638, 46 
B. L. J. 148. 

Since the advent of Federal De- 
posit Insurance, this kind of question 
appears to have been presented rather 
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Second: If the payee deposits a check and the bank permits 
him to withdraw the balance of his account including the revocable 
credit given for the check before collection is completed, the payee 
gets into financial difficulty and the drawer of the check stops 
payment thereon, may the depositary bank claim that it is a holder 
for value and in due course in a claim on the check against the 
drawer? *° 

Third: If the payee or holder deposits the check and depletes 
his account including credit given for the check, may a creditor 
of the payee successfully attach the check or its proceeds by legal 
process before collection is completed?” 

A few rules of thumb may be laid down as guides to questions 
involving the status of the first bank taking the check as owner 
thereof or as agent of the depositor: 

(1) Where a check is indorsed in blank or is specially indorsed 
to the depositary bank, without restriction, an intention may be 
manifested to confer ownership on the bank, the relationship of 
debtor and creditor between the bank and depositor is established 
and the bank becomes legally liable for the amount of the check 
as for a deposit.** Obviously, such an indorsement may be used 
where the payee or holder intends to transfer title as where he 


turns the check over to the bank to pay a mortgage or other debt 
owed to the bank. On the other hand, such an indorsement may 
well be used in an ordinary deposit transaction where no “sale” 
of the check is contemplated. Many if not most individual depos- 
itors do indorse checks without restriction when making deposits. 
(2) Where a typical deposit slip is filled out, an agency rela- 
tionship may be contemplated.** The typical collection agreement 


infrequently. While banks still be- 
come insolvent on occasion (perhaps 
as a result of dishonesty on the part 
of bank employees) there appears 
to have been very little litigation in- 
volving checks in process of collec- 
tion at the time of bank insolvency 
since World War II. 

(For discussion of bank insolvency 
and its effect on checks in collection 
see Chapter 10 §10.30. 

70. The example is based on First 
Nat. Bank v. Moore (Tex. Civ. App., 
1949) 220 S. W. (2d) 694, 66 B. L. 
J. 649. 

71. The example is based on Du- 


buque Fruit Co. v. Emerson & Co. 
(1926) 201 Iowa 129, 209 N. W. 
672, 43 B. L. J. 623. 

72. Universal C. I. T. Credit Corp. 
v. Guaranty Bank & Trust Co. (D. C., 
Mass., 1958) 161 F. Supp. 790, 75 
B. L. J. 873; Martin v. Huber (1946) 
68 N. Y. S. (2d) 58, 64 B. L. J. 
475; Dubuque Fruit Co. v. Emerson 
& Co. supra note 71. 

73. Agricultural Ins. Co. v. An- 
drade (D. C., Mass., 1956) 146 F. 
Supp. 893, 74 B. L. J. 798, People ex 
rel. Nelson v. Sheridan Trust & Sav. 
Bank (1934) 358 Ill. 290, 193 N. E. 
186; Davidow v. Bank of Detroit 
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contemplates appointment of the bank as agent.** The agency 
relationship is especially indicated where broad rights of charge- 
back are reserved.** This right of charge-back is more extensive 
than the right given an indorsee to require the indorser to take up 
the instrument upon dishonor,” since the right to charge-back may 
be exercised where the instrument has been paid but remittance 
in cash or “solvent credits” is not received. 

(3) The use of a restrictive indorsement on a check at the time 
of transfer to the bank indicates an intent to create an agency rela- 
tionship.**7 As previously noted, indorsements “for collection” are 
restrictive while indorsements “for deposit” or “pay any bank” have 
been considered restrictive by some courts and nonrestrictive by 
others.7® Under the Bank Collection Code “for deposit” and “pay 
any bank” indorsements are restrictive.*® The Negotiable Instru- 
ments Law would provide in effect that an indorsement for collec- 
tion purposes constitutes the indorsee the agent of the indorser.*® 

(4) Where the depositor is permitted to withdraw the proceeds 
of the check before collection is completed, the bank may be re- 
garded as owner of the instrument.*' In this connection reference 
should be made to the discussion elsewhere of bank credit as value. 
It is there indicated that most courts follow the “first in first out” 
rule in determining when a bank gives value, although some courts 
regard the mere giving of deposit credit as value, while still other 
courts take the position that no value is given so long as there is 
sufficient credit in the account to cover a charge-back.*? 

The difficulty in applying the above rules of thumb is that sev- 
eral conflicting factors may be present in the same transaction. 
Thus a depositor might indorse a check restrictively and fill out 
a deposit slip bearing on its face a typical collection agreement in- 


(1931) 254 Mich. 447, 236 N. W. tinental Nat. Bank v. Hub Fnuit 


828, 48 B. L. J. 812. 

74. See second sentence of stand- 
ard form set forth in text at §8.5 
supra. 

75. In re Assignment of State 
Bank (1894) 56 Minn. 119, 57 N. W. 
336, 10 B. L. J. 207. 

See third and sixth sentences of 
standard form set forth in text at §8.5 
supra where it is agreed that the bank 
has rights of charge-back. 

76. N. I. L. §66. 

77. First Nat. Bank v. John Morrell 
& Co. supra note 69; Boston-Con- 


Co. (1934) 285 Mass. 187, 189 N. E. 
89; Vermont Evaporator Co. v. Taft 
(1935) 107 Vt. 400, 181 Atl. 100. 

78. See Chapter 5 § 5.10 supra. 

79. B. C. C. §4. 

80. N. I. L. §36 (2). 

81. Lowrance Motor Co. v. First 
Nat. Bank (C. A., Ga., 1956) 238 
Fed. (2d) 625, 59 A. L. R. (2d) 
1164, 74 B. L. J. 582; South End 
Bank & Trust Co. v. Nasin (1960) 
147 Conn. 215, 158 Atl. (2d) 591, 
77 B. L. J. 483. 

82. See Chapter 4 §4.6 supra. 





DEPOSIT AND TRANSFER 853 
dicative of an intent to establish an agency relationship at the time 
the check is turned over to the bank. Yet the bank might at the 
same time permit the depositor to draw down his balance well 
below the amount of the check, relying on the depositor’s credit 
standing plus the fact that some 9914% of all checks are paid. If 
a creditor of the depositor attempts to attach the check or its pro- 
ceeds or if the drawer of the check stops payment, does the bank 
have ownership rights? The trouble is that the bank cannot, under 
antediluvian concepts imported into the law of bank deposits and 
collections, be both owner and agent. The deposit transaction 
evidences agency; the withdrawal of proceeds evidences an intent 
to transfer title. 

Court decisions of later times appear to follow a pragmatic 
pattern and regard the bank as owner under such circumstances. 
The view seems to be that the parties (depositor and bank) intend 
a transfer of title when withdrawal is permitted notwithstanding 
the restrictive indorsement and the deposit slip.** 

Despite the latter day trend of the courts to disregard the 
indicia of agency in such circumstances in order to reach a prac- 
tical result, the non-statutory law on the status of the depositary 
bank as owner or agent appears to be in hopeless confusion.** The 


law on this point is a good example of the absurdity that can result 
where the law of the medieval merchants is transported in time 
to the check collection process of the Space Age. 

The Bank Collection Code reconciles the opposing concepts 
of agency and ownership by providing that (a) normally the de- 


83. See Continental Nat. Bank & In Lowrance Motor Co. v. First 


Trust Co. v. Stirling (1943) 65 Idaho 
128, 140 Pac. (2d) 230, 149 A. L. R. 
814, 60 B. L. J. 972. 

For collection of cases illustrating 
the trend see annotation “Crediting 
proceeds of negotiable paper to de- 
positor’s account as constituting bank 
a holder in due course”, 59 A. L. R. 
(2d) 1178. 

See also annotation “Sale or ne- 
gotiation for value of commercial pa- 
per after it has been indorsed by the 
holder with a restrictive indorsement, 
as waiver of the restriction so as to 
entitle the purchaser to recover there- 
on as a holder in due course”, 149 
A. L. R. 318. 


Nat. Bank supra note 81, the court 
flatly stated that a bank which re- 
ceives on deposit checks indorsed re- 
strictively may nonetheless become a 
holder in due course by paying checks 
drawn against the deposit. 


84. Digests of some cases involving 
title of a collecting bank appear 
in B. L. J. Digest §329. 

The confusion is shown by exami- 
nation of the annotations on the sub- 
ject “Title to commercial paper de- 
posited by a customer to his account”, 
11 A. L. R. 1043, 16 A.L. R. 1084, 
42 A. L. R. 492, 68 A. L R. 725, 99 
A. L. R. 486. 
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positary bank is a collecting agent for the depositor, (b) an in- 
dorsement “for deposit” or “pay any bank or banker” is restrictive 
and indicative of the agency relationship, (c) where the item is 
payable to bearer or is indorsed in blank or specially indorsed 
subsequent holders may regard the depositary bank as owner unless 
that bank takes action to indicate clearly its agency status and 
(d) the depositary bank has ownership rights in the item to the 
extent of the amount of withdrawal of proceeds permitted in ad- 
vance of completion of the collection.*® 


§ 8.10. Titile to checks deposited in bank under the Uniform 
Commercial Code. The Code takes a practical approach to the 
question of the status of the depositary bank as owner of a check 
deposited for collection or as collecting agent on behalf of the 
depositor. In effect the Code dispenses in most instances with 


the necessity of determining who has title to or ownership of a 
check in process of collection. The status of the bank in this regard 
does not usually matter. 
ized as follows: 

(1) The Code recognizes that even an agent bank should have 
certain rights to a check or its proceeds where the bank has per- 


The Code approach might be summar- 


mitted withdrawal prior to the completion of collection. This 
recognition is given effect through a provision that gives the bank 
a lien on the check and its proceeds.** Such a lien is termed a 


“(2) When credit which has been 
given for several items received at 
one time or pursuant to a single 
agreement is withdrawn or applied 
in part the security interest remains 
upon all the items, any accompanying 
documents or the proceeds of either. 
For the purpose of this section, cred- 
its first given are first withdrawn. 


85. B. C. C. §§2 and 4. 


86. U. C. C. §4-208 reads: 


“(1) A bank has a security inter- 
est in an item and any accompanying 
documents or the proceeds of either 


(a) in case of an item deposited 
in an account to the extent to which 


credit given for the item has been 
withdrawn or applied; 

(b) in case of an item for which 
it has given credit available for with- 
drawal as of right, to the extent of 
the credit given whether or not the 
credit is drawn upon and whether 
or not there is a right of charge- 
back; or 

(c) if it makes an advance on or 
against the item. 


“(3) Receipt by a collecting bank 
of a final settlement for an item is a 
realization on its security interest in 
the item, accompanying documents 
and proceeds. To the extent and so 
long as the bank does not receive 
final settlement for the item or give 
up possession of the item or accom- 
panying documents for the purposes 
other than collection, the security in- 
terest continues and is subject to the 





DEPOSIT AND TRANSFER 855 


“security interest” in order to conform the terminology of Article 4 
on collections with that of Article 9 of the Code dealing with 
secured credit transactions. The Code provision in effect dispenses 
with any requirement that a collecting bank with a security interest 
take the action customarily required of secured lenders under 
Article 9 to perfect the security interest as by filing in a state or 
local office. 

The bank is given a security interest where credit has been 
withdrawn or applied, where credit is given available for with- 
drawal as of right (whether or not actually withdrawn) and where 
the bank makes an advance on or against the check.87 The Code 
provision follows the “first in first out” rule where there are deposits 
of checks at different intervals interspersed with withdrawals.** In 
addition, the Code provision specifies that where credit is given 
for multiple checks deposited simultaneously and a partial with- 
drawal takes place “the security interest remains upon all the 


items.” °° 


(2) A bank with a security interest may qualify as a holder 


in due course to the extent of its interest.®° 


provisions of Article 9 except that 


(a) no security agreement is ne- 
cessary to make the security interest 
enforceable (subsection (1) (b) of 
Section 9-203); and 

(b) no filing is required to perfect 
the security interest; and 

(c) the security interest has priori- 
ty over conflicting perfected security 
interests in the item, accompanying 
documents or proceeds.” 

87. The language of clauses (a), 
(b) and (c) of U. C. C., §4-208 (1), 
while overlapping, appears intended 
to assure that no appropriate trans- 
action would escape the bank’s se- 
curity interest, which would be ef- 
fective in any case where the bank 
has done something of advantage to 
the depositor more than merely giving 
the customary revocable credit at the 
time of deposit. See Clarke, Bailey 
and Young supra note 2, p. 55. 

88. For discussion of the “first in 
first out” rule see Chapter 4 §4.6. 


89. If a depositor opens a new ac- 


This is so even if the 


count with the simultaneous deposit 
of checks for $125, $50 and $25 and 
is permitted to withdraw $100, it 
would appear that the bank has a 
50% security interest in all three 
checks, under the rule of the first 
sentence of U. C. C. §4-208 (2). 


90. U. C. S. §4-209 reads: 

“For purposes of determining its 
status as a holder in due course, the 
bank has given value to the extent 
that it has a security interest in an 
item provided that the bank other- 
wise complies with the requirements 
of Section 3-302 on what constitutes 
a holder in due course.” 

U. C. C., §3-3802 is discussed in 
Chapter 6 $6.1. U. C. C., §3-302 (4) 
reads: 

“A purchaser of a limited interest 
can be a holder in due course only to 
the extent of the interest purchased.” 

That provision would apply where 
the bank has a partial security in- 
terest. 

Accord: Hancock v. State National 
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check is restrictively indorsed.*! 
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(3) In any residual situation not readily soluble under the 
provision of the Code which gives a bank a security interest in 
a check handled for collection,®* the Code affords a strong presump- 
tion of agency on the part of the bank, unaffected by the vagaries 
of the kind of indorsement placed on the check by the bank’s cus- 
tomer. It is also provided that any settlement given would normally 
be provisional.®* It would seem that the agency status would ter- 
minate when the settlement is finalized.** 


Bank (1952) 213 Miss. 295, 56 So. 
(2d) 819, 69 B. L. J. 329. 

91. U. C. C. §§3-205 and 3-206 
(2) and (8) set forth in Chapter 5 
notes 65, 69 and 71. See also U. C. 
C. §4-205 (2). 

Accord: Lowrance Motor Co. v. 
First National Bank (C. A., Ga., 
(1956) 238 Fed. (2d) 625, 59 A. L. 
R. (2d) 1164, 74 B. L. J. 582. 

The reasoning of First National 
Bank v. John Morrell & Co. (1928) 
538 S. D. 496, 221 N. W. 95, 60 A. 
L. R. 863, 46 B. L. J. 148, would be 
rejected under the Code to the ex- 
tent that case indicates that a col- 
lecting bank handling a restrictively 
indorsed check and giving value 
therefor cannot be a holder in due 
course thereof. 

92. U. C. C. §4-208, supra note 86. 

93. U. C. C. §4-201 reads: 

“(1) Unless a contrary intent 
clearly appears and prior to the time 
that a settlement given by a collect- 
ing bank for an item is or becomes 
final (subsection (3) of Section 4- 
211 and Sections 4-212 and 4-213) 
the bank is an agent or sub-agent of 
the owner of the item and any settle- 
ment given for the item is provisional. 
This provision applies regardless of 
the form of indorsement or lack of 
indorsement and even though credit 
given for the item is subject to im- 
mediate withdrawal as of right or is 
in fact withdrawn; but the continu- 
ance of ownership of an item by its 
owner and any rights of the owner 


to proceeds of the item are subject 
to rights of a collecting bank such as 
those resulting from outstanding ad- 
vances on the item and valid rights 
of setoff. When an item is handled 
by banks for purposes of presentment, 
payment and collection, the relevant 
provisions of this Article apply even 
though action of parties clearly es- 
tablishes that a particular bank has 
purchased the item and is the owner 
of it.” 


94. U. C. C. §4-208 (3) first sen- 
tence supra note 86. 

The question of the termination of 
the agency status of the bank and 
substitution of a debtor-creditor status 
may be relevant in isolated situations. 
In one case, a depositor having a 
joint savings account with another 
person requested the bank to obtain 
for credit to her joint account another 
savings deposit in a second bank. 
She delivered to the first bank the 
passbook for her account in the sec- 
ond bank together with a withdrawal 
order. The first bank transmitted 
the passbook and withdrawal order to 
the second bank which closed the 
account and credited the amount 
thereof to the first bank. The de- 
positor died the following day. It 
was held that the co-depositor of the 
joint account was entitled to the 
amount withdrawn from the account 
in the second bank, the agency of the 
first bank having terminated prior to 
the depositor’s decease. Duggan v. 
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(4) In some instances, the bank may take a check as owner 
under conditions indicating a “sale” to the bank.®* This might be 
true where a person specially indorses a check to a bank or names 
the bank as payee of a check drawn by him and given to pay a 
debt. The use of a deposit slip in connection with a check drawn 
to or specially indorsed to the bank would indicate agency, rather 
than ownership. 

(5) Even if the bank takes as owner, the collection provisions 
of Article 4 of the Code still apply.** The intent appears to be 
to treat a bank purchasing a check as a “collecting bank” for 
purposes of the Code and subject to the same obligations, rights 
and options in its relations to other banks to which the check is 
forwarded as if the bank had not been a purchaser of the check. 
While the bank, as purchaser, might not have enlarged duties to 
its prior transferor, Article 4 ®* should furnish a guide to the proper 
result in any case where prejudice to the transferor might result 
from failure of the bank, as owner, to take the steps that it should, 
as a collecting bank, take.®* 


§ 8.11. Missing indorsements. It sometimes happens that a 
bank will be asked to collect a check which has not been indorsed 


by the payee. This may happen sometimes where the payee’s in- 
dorsement cannot be obtained because of his absence or for some 
other reason. If the payee is in fact a depositor of the bank, col- 
lection of the check may be effected notwithstanding the absence 


of indorsement. In such instances, the depositary bank may in- 
dorse the check with a legend reading “Credited to the account 
of the named payee absence of indorsement guaranteed” or bear- 
ing words of similar import. 

It seems quite clear that a bank may safely pay a check bearing 
such a legend and that no collecting bank nor the payor bank will 
be liable on the unindorsed check if the intended payee actually 
received the proceeds.®® Thus, where a check on a New York City 
98. Clarke, Bailey 


Hopkins (1956) 147 Cal. App. (2d) and Young, 


67, 304 Pac. (2d) 823, 74 B. L. J. 
508. This case, although involving 
savings deposits, would accord with 
the Code rule. 

95. U. C. C. §4-201 Comment 2. 

96. U. C. C. §4-201 (1) final sen- 
tence supra note 93. 

97. Particularly provisions such as 
U. C. C. §§4-202 and 4-204. 


supra note 2, p. 51. 

99. See Osborn v. Gheen (1886) 
5 Mackay 189, 16 D. C. 189 aff'd 
without opinion 136 U. S. 646, 10 S. 
Ct. 1072, 34 L. Ed. 552; Modern 
Equipment Corp. v. Northern Trust 
Co. (1936) 284 IIl. App. 586, 1 N. E. 
(2d) 105, 53 B. L. J. 534; Kinstlinger 
v. Manufacturers Trust Co. (1952) 
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bank to the order of a partnership engaged in an oil drilling venture 
was sent to a third party in Boston who deposited it in a bank there, 
the Boston bank wired the proceeds to a third bank where the 
payee partnership had an account, the Boston bank also indorsed 
the check “Credited account of the within named absence of in- 
dorsement guaranteed” and collected it through a Federal Reserve 
bank, it was held that none of the banks need answer to the drawer 
for collecting or paying the check unindorsed by the payee, it ap- 
pearing that the payee actually received the proceeds.’ 

While neither the N. I. L. nor the B. C. C. cover this point, the 
Uniform Commercial Code would accord with the statement of 
the law given immediately above and with banking practices 
through a provision reading as follows: 


“A depositary bank which has taken an item for collec- 
tion may supply any indorsement of the customer which 
is necessary to title unless the item contains the words 
‘payee’s indorsement required’ or the like. In the absence 
of such a requirement a statement placed on the item by 
the depositary bank to the effect that the item was de- 
posited by a customer or credited to his account is effective 
as the customer's indorsement.” 1° 


It is suggested that a bank would not be authorized to supply 
the payee’s indorsement on a check issued by the United States 
government since Treasury Regulations customarily require the 
payee’s indorsement on government checks, even where such checks 
themselves bear no legend requiring indorsement. 


§ 8.12. Status of intermediary bank. After a check has been 
deposited in a bank for collection (normally in the bank where 
the payee or holder has his account) it may be sent to one or more 
intermediary banks before it reaches the payor bank.’® It some- 





280 App. Div. 729, 117 N. Y. S. (2d) 
147, 70 B. L. J. 181. 

Where one or more of the intended 
payees does not indorse and does not 
receive the proceeds, the depository 
bank might be held liable. American 
Nat. Bank v. First Nat. Bank (1954) 
180 Colo. 557, 277 Pac. (2d) 951, 
72 B. L. J. 329; United States F & 


G Co. v. Peoples Nat. Bank (1960) 
24 Ill. App. (2d) 275, 164 N. E. 
(2d) 497, 77 B. L. J. 508. 

100. Gilbert v. Chase Nat. Bank 
(D. C., N. Y., 1952) 108 F. Supp. 
229, 70 B. L. J. $2. 

101. U. C. C. §4-205 (1). 

102. See examples 2 and 8 of $8.2 
supra for illustration of the use of in- 
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times happens that the collection is not carried to a successful con- 
clusion because of some negligent act or default on the part of 
the intermediary bank. The intermediary bank may be negligent 
in the manner of presenting the check for payment or in taking 
necessary steps to charge the drawer and indorsers upon nonpay- 
ment. The intermediary bank may also become insolvent before 
it has remitted the proceeds of collection to its prior transferor. 
In former years, the question often arose whether the depositor of 
the check might hold the initial bank responsible for a loss arising 
from the negligence or default of its correspondent bank. The 
rights of the depositor in this regard depended on the jurisdiction 
in which the question was raised, for there was an irreconcilable 
conflict between the courts of different states. 


One line of authorities followed the so-called Massachusetts 
rule to the effect that the depositary bank is not liable for the 
negligence or default of its correspondent if the former bank ex- 
ercises due care in selecting its correspondents.’ Squarely op- 
posed to this doctrine is the so-called New York rule which holds 
that a bank may be accountable for the acts or omissions of cor- 
respondent banks to which the first bank sends paper for collec- 
tion.’°* Under the Massachusetts rule, an intermediary bank would 
be a subagent of the depositor while the New York rule would 
regard the intermediary bank as agent of the depositary bank.’ 


The New York rule has been largely discredited in later times 
and has become obsolete through the device of agreements on 


termediary banks in check collections. chusetts rule and the New York rule 
103. Fabens v. Mercantile Bank are collected in annotations on the 
(1889) 28 Pick. (40 Mass.) 380, 34 ‘Swbiect “Liability of bank taking 
Am. Dec. 59, $2 B. L. J. 187; Dor- commercial paper for collection for 
P : default of correspondent”, 36 A. L. R. 

chester Bank v. New England Bank 1308. 44 A. L. R. 1480. 80 A.L.R 
(1848) 1 Cush. (55 Mass.) 177, 9 . he a cee pre 


815. 
B. L. J. 8. See also annotation “Liability of 


104. Allen  v. Merchants Bank forwarding bank for proceeds of col- 
(1839) 22 Wend. (N. Y.) 215, 34 lection by correspondent bank which 


Am. Dec. 289, 9 B. L. J. 62. 

Under the New York rule, an in- 
termediary bank has been held not di- 
rectly liable to the depositor. City 
of Douglas v. Federal Reserve Bank 
(1926) 271 U. S. 489, 46 S. Ct. 554, 
70 L. Ed. 1051. 


105. Cases applying the Massa- 


becomes insolvent after crediting pro- 
ceeds to account of forwarding bank”, 
94 A. L. R. 510. 

See also cases digested in B. L. J. 
Digest §§321-325. 

For text discussion of New York 
and Massachusetts rules see Britton 
on Bills and Notes §71. 
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deposit slips incorporating provisions relieving the bank of liability 
except for its own negligence '°* and through Federal Reserve 
Regulation J.1°%* In addition, the New York rule has been set aside 
in many states, including New York itself, by a provision of the 
Bank Collection Code.!°* 

The Uniform Commercial Code incorporates the Massachusetts 
rule by providing that a depositary bank, subject to the duty of 
selecting properly qualified intermediary banks and giving proper 
instructions, is liable to the depositor only for its own negligence 
and not for the negligence or insolvency of any other bank subse- 
quently handling the check for collection.’ 

The cumulative effect of collection agreements, Federal Reserve 
Regulation J, the Bank Collection Code and the Uniform Com- 
mercial Code renders moot any extended discussion of the New 
York rule or contrast of cases applying the New York and Mas- 
sachusetts rules. It seems quite clear that a bank is now liable 
only for its own negligence and not for the negligence of other 
banks, so long as the bank uses due care in routing the check for 
collection. 


§ 8.13. Routing of checks. A bank which receives for collec- 


tion a check drawn on another bank should forward the check 
in such manner that it will be presented to the drawee or payor 
bank without unreasonable delay. It is improper to forward the 
check over an unreasonably circuitous route. The forwarding of 
a check in such a way may result in discharge of the drawer, if 
the check is in fact not paid upon presentment because the payor 
bank has become insolvent and it appears that the check would 
have been paid if forwarded in a more direct manner.’ Prior 


106. See second and fourth sen- 
tences of standard form collection 
agreement set forth in §8.5 supra. 

107. Federal Reserve Regulation 
J §5 (a). 

106. B. C. C. $5. 

109. U. C. C. §4-202 (3) pro- 
vides: “Subject to subsection (1) 
(a), a bank is not liable for the in- 
solvency, neglect, misconduct, mis- 
take or default of another bank or 
for loss or destruction of an item in 
transit or in the possession of others.” 


U. C. C. §4-202 (1) (a) to which 
§4-202 (3) refers requires a collect- 
ing bank to use ordinary care in pre- 
senting an item or sending it for pre- 
sentment. 


110. Watt v. Gans (1897) 114 Ala. 
264, 21 So. 1011, 14 B. L. J. 385; 
See also Federal Land Bank v. Bar- 
row (1925) 189 N. C. 308, 127 S. E. 
8, 42 B. L. J. 329. 

It has been held that the drawer 
is discharged where the payee mailed 
a check drawn on a local bank to a 





ea fF a ea ate ae ue ee CO 


ms~I Ss 4. 


DEPOSIT AND TRANSFER 861 


indorsers will also be discharged if the check is forwarded by an 
unduly circuitous route.1™ 

What is circuitous routing? It appears that a bank should act 
with reasonable diligence and promptness taking into consideration 
the nature of the instrument, the usages of trade and the particular 
facts attending the collection transaction. The use of a customary 
channel of routing, if such method is not unreasonably circuitous, 
appears sufficient."* In other words, circuitous routing does not 
normally result from the use of customary channels even though 
such channels may not be the shortest possible route. 

It appears that circuitous routing may be employed if permitted 
by agreement."* The use of reasonable channels as a means of 
forwarding checks appears to be generally authorized in the typical 
collection agreement.14* Federal Reserve Regulation J accords 
broad discretion to any collecting Federal Reserve bank to forward 
checks “to another agent.” 145 

The Bank Collection Code authorizes the use of reasonable 
methods of routing by providing that a bank receiving an item 
payable in another town or city is deemed to have exercised or- 
dinary care if it forwards the item to another bank, according to 
the usual banking custom, either in the town or city where the 


item is payable or in another town or city. Forwarding according 
to the usual banking custom where the collecting or payor bank 
is located in an “outlying district” and the use of any other method 


bank located at some distance. North- 
ern Lumber Co. v. Clausen (1926) 
201 Iowa 701, 208 N. W. 72, 48 
B. L. J. 488. 

An intermediary bank which mis- 
sent a check to the wrong bank for 
payment and misread the mark W. B. 
(wrong bank) placed by the latter 
bank on the check as N. F. (no 
funds) and accordingly returned the 
check is not liable to drawer even 
though the intermediary bank was 
negligent. The court held that there 
was no contractual relationship be- 
tween the intermediary bank and the 
drawer or payee. Cohen v. Trades- 
men’s National Bank (1918) 262 Pa. 
76, 105 Atl. 43, 4 A. L. R. 518, 36 
B. L. J. 122. 


111. Woods Bros. Corp. v. Francke 


(1932) 122 Neb. 672, 241 N. W. 88, 
49 B. L. J. 706; Gifford v. Hardell 
(1894) 88 Wis. 538, 60 N. W. 1064, 
12 B. L. J. 29. 


112. Plover Savings Bank v. Moo- 
die (1906) 185 Iowa 685, 110 N. W. 
29, 24 B. L. J. 274; Givan v. Bank 
of Alexandria (Tenn. 1898) 52 S. W. 
923, 16 B. L. J. 618. 


113. Farmers State Bank v. Union 
Nat. Bank (1919) 42 N. D. 449, 173 
N. W. 789, 36 B. L. J. 766. 


114. See standard form supra $8.5, 
fourth sentence. 


115. Federal Reserve Regulation 
J. 85 (b). See also Regulation J §5 
(e), (£) and (g) where customary 
routing practices are set forth. 
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of forwarding which under existing rules of law would constitute 
ordinary care is also sanctioned.'® 

The Uniform Commercial Code follows the Bank Collection 
Code by prescribing flexible standards in connection with the 
routing of items. The Uniform Commercial Code provides: 


“A collecting bank must send items by reasonably prompt 
method taking into consideration any relevant instructions, 
the nature of the item, the number of such items on hand, 
and the cost of collection involved and the method gen- 
erally used by it or others to present such items.™!7 


It is suggested that a bank comply with routing instructions, 
if any, attached to or written on a particular check. Occasionally 
a depositor or prior bank may specify particular channels of routing 
either through a particular bank or by-passing a certain bank.1!® 
Since a Federal Reserve bank under Regulation J may disregard 
particular routing instructions which do not accord with general 
methods of routing employed by the “Fed” it is suggested that a 
bank receiving a check accompanied by unusual routing instruc- 
tions might well avoid the use of Federal Reserve channels if it is 
likely that the unusual routing instructions will not be carried out 
by the “Fed.” 

In general, the practice is developing of routing checks through 
more expeditious channels. Thus the Federal Reserve System en- 
courages “direct sending” whereby a bank in one Federal Reserve 
district is authorized to send checks on banks in a different Federal 
Reserve district to the Federal Reserve bank of the latter district, 
by-passing its own “Fed.” And the practice of direct sending 
to the drawee or payor bank is also increasing. Forwarding direct 
to the drawee or payor bank is generally permitted now by col- 
lection agreements, Federal Reserve regulations and statutes such 

116. B. C. C. §6. 


1384 Ga. 486, 68 S. E. 85. See 


117. U. C. C. §4-204 (1). Com- 
ment 1 to U. C. C. §4-204 states: 
“Because of the many types of meth- 
ods available and the desirability of 
preserving flexibility any attempt to 
prescribe limited or precise methods 
is avoided.” 

118. See e.g. Commercial Nat. 
Bank v. First Nat. Bank (1896) 118 
N. C. 788, 24 S. E. 524; Farmers Nat. 
Bank v. Johnson, King & Co. 1910) 


also Chapter 9 §9.4. 

119. See Federal Reserve Regula- 
tion J §5 (g). In such instances the 
Federal Reserve bank of the district 
in which the sending bank is located 
will receive credit for the item from 
the Federal Reserve bank of the dis- 
trict where the check is payable. See 
e.g. Operating Circular No. 4 of the 
Federal Reserve Bank of New York 
§§28 and 29. 
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as the B. C. C., the Uniform Commercial Code and “forwarding 
direct to payor” laws. Further discussion of direct sending to the 
payor bank belongs in the next chapter on presentment.!*° 


§ 8.14. Effect of instructions. Under general principles of the 
law of agency, a bank handling a check for collection may face 
possible liability where it fails to follow instructions given to it.!*4 
Sources of collection instructions may include the depositor or a 
prior collecting bank. Certain collection instructions have been 
standardized by Federal Reserve bank operating letters, such as 
requiring protest of unpaid checks over $1,000 and wiring advice 
of nonpayment of such checks.!**_ Similar general transit instruc- 
tions are customarily given in cash letters which accompany ship- 
ments of checks between banks. 


At times a customer may give special instructions concerning 
the handling of a particular check, such as specifying a particular 
means of remittance or the manner in which credit for the check 
is to be applied.’** A bank receiving such instructions and under- 
taking to make the collection should follow the instructions and, 
where necessary, transmit them to subsequent banks in the collec- 
tion chain. 

It is the duty of the bank to follow any instructions which the 
customer may give in respect to the collection and remittance and 
if the bank fails to do so it will be liable for any resulting loss.'** 
However, the bank may not be answerable in damages or may face 
only nominal damages if no loss results from the bank’s noncom- 
pliance.’**> It has been held that a bank following unauthorized 


120. See Chapter 9 §9.7. 

121. See A. L. I. Restatement of 
the Law, Agency (2d) §§879, 383, 
885 and 3899-401 for statements of 
the responsibilities of the agent to 
the principal which accord with the 
statement of the text. 

122. See e.g. Operating Circular 
No. 4 of the Federal Reserve Bank of 
New York §14, where the “Uniform 
instructions regarding protest and 
wire advice of nonpayment” are set 
forth. 


123. See §8.13 supra at note 118. 


124. Omaha Nat. Bank. v. Kiper 
(1900) 60 Neb. 33, 82 N. W. 102, 


17 B. L. J. 329; Peavy-Moore Lumber 
Co. v. First Nat. Bank (Tex., 1939) 
128 S. W. (2d) 1158, 57 B. L. J. 
236. 

125. Balsa Ecuador Lumber Corp. 
v. Security Nat. Bank (D. C., N. C., 
1956) 141 F. Supp. 470, 74 B. L. J. 
316; Hoffower v. Pennsylvania Ex- 
change Bank (1959) 8 App. Div. 
(2d) 585, 183 N. Y. S. (2d) 620, 
76 B. L. J. 526. 

A collecting bank’s non-compliance 
with instructions to wire nonpayment 
of drafts forwarded for collection will 
not render the bank liable where a 
notice given by mail was equally ef- 
fective under the _ circumstances. 
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instructions given it without authority of the owner of the instru- 
ment is liable for its actions.!** This rule might not be followed 
if the subsequent bank is complying with general banking usages 
reflected in Federal Reserve regulations and operating letters.'** 

The Bank Collection Code provides that a subsequent collecting 
bank, although a subagent of the depositor, “shall be authorized 
to follow the instructions of its immediate forwarding bank.” !** 
The Uniform Commercial Code contains a similar provision which 
expressly exempts a collecting bank from liability for any action 
taken pursuant to instructions of or agreement with its transferor 
even if at variance with instructions given by a remote prior trans- 
feror.!*° The Code provision adopts a “chain of command” theory 
which makes it unnecessary for the bank to determine if the instruc- 
tions received are authorized.'*° The bank is not relieved of possi- 
ble liability for conversion or for noncompliance with a restrictive 
indorsement given by its immediate transferor nor is it relieved of its 
general obligation of good faith and ordinary care. An intermediary 
bank is not, however, affected by a restrictive indorsement of any- 
one other than its immediate transferor.1*! 


§ 8.15. Time limits of action by a collecting bank. While the 
N. I. L. does not set any specific time limits within which checks 


should be collected or forwarded, that statute does specify that a 


Smith v. Bank of Glade Spring (C. 
A., Va., 1926) 12 Fed. (2d) 535. 


126. Ott v. Schneiter (1936) 56 
Ohio App. 359, 10 N. E. (2d) 947, 
55 B. L. J. 188. 

127. An item sent to a Federal Re- 
Reserve bank for collection is auto- 
matically subjected to instructions 
given in Federal Reserve regulations 
and appropriate Federal Reserve 
bank operating letters. Under U. C. 
C. §4-108 (2) and (8) these Fed- 
eral Reserve precepts have the effect 
of agreements even if not specifically 
assented to by the depositor. 

128. B. C. C. §6. 

129. U. C. C. §4-203 reads: 

“Subject to the provisions of Ar- 
ticle 3 concerning conversion of in- 
struments (Section 3-419) and the 
provisions of both Articles 3 and this 


Article concerning restrictive indorse- 
ments only a collecting bank’s trans- 
feror can give instructions which af- 
fect the bank or constitute notice to 
it and a collecting bank is not liable 
to prior parties for any action taken 
pursuant to such instructions or in 
accordance with any agreement of 
its transferor.” 


130. U. C. C. §4-203 Comment. 


131. U. C. C. §4-203 supra note 
129. 

U. C. C. §4-205 (2) insulates an 
intermediary bank or payor bank 
which is not a depositary bank from 
liability arising from any restrictive 
indorsement except of its immediate 
transferor. In addition, U. C. C. §3- 
206 makes it possible for any taker 
of a check restrictively indorsed to 
qualify as a holder in due course. 
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check must be presented for payment within a “reasonable time” 
after its issue. Traditionally, courts take the view of that present- 
ment is within a “reasonable time” if made on the day following 
receipt of the check or, where the drawee bank is in another city 
or town, the check is forwarded to another bank not later than 
the next business day.'** It would therefore follow that a bank 
handling a check for collection should normally present it for 
payment or forward it to another collecting bank not later than 
sometime during the next business day following receipt of the 
check.1*% 

The Bank Collection Code provides that it is the exercise of 
ordinary care to forward an item payable in another town or city 
“not later than the business day next” following receipt of the item. 
A similar time limit is given for presentment where the item is 
payable in the same town or city.** 

The Uniform Commercial Code specifies that a bank must use 
ordinary care in “presenting an item or sending it for present- 
ment.” 185 The Code further provides: 


“A collecting bank taking proper action before its mid- 
night deadline following receipt of an item, notice or pay- 


ment acts seasonably; taking action within a reasonably 
longer time may be seasonable but the bank has the burden 
of so establishing.” 1*¢ 


The “midnight deadline” referred to above is midnight on the 
next banking day following the banking day on which the item 
is received.1** 

It should be noted with respect to time limits of a collecting 
bank under the Code that a branch will, under certain conditions, 
be regarded as a separate bank for the purpose of computing the 
time within which action may be taken. Thus if a check on a dis- 
tant bank is deposited in a branch where the depositor customarily 


132. N. I. L. §186. 

See annotation “Time within which 
check must be presented to prevent 
discharge of drawer in event of bank’s 
insolvency,” 91 A. L. R. 1181. See 
also Beutel’s Brannan Negotiable In- 
struments Law (7th Ed.) pp. 1296 et 
seq. 

The time within which present- 
ment should be made is discussed in 


Chapter 9 §9.10. 

133. Blackwelder v. Fergus Motor 
Co. (1927) 80 Mont. 374, 260 Pac. 
734, 45 B. L. J. 85; Columbian Bank- 
ing Co. v. Bowen (1908) 134 Wis. 
218, 114 N. W. 451. 

134. B. C. C. 86. 

135. U. C. C. §4-202 (1) (a). 

136. U. C. C. $4-202 (2). 

137. U. C. C. §4-104 (1) (h). 
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maintains his account, the branch personnel will have until mid- 
night of the following banking day to send the check to the main 
office and the main office will have a like period following its 
receipt of the check to start the check on its way to the distant 
payor bank.1%8 

In addition to prescribing definite time limits for action on the 
part of a collecting bank, the Code also makes provision for the 
case where a bank takes a check for collection late in the afternoon 
just before closing time or during evening or other hours when the 
bank may be open for limited functions. The Code, recognizing 
that operating convenience may make it feasible to postpone the 
time for action, permits a bank to establish an afternoon hour of 
2 P.M. or later as a “cut-off” hour and permits a bank receiving 
on deposit any item after the “cut-off” hour to treat receipt of the 
item as occurring at the beginning of the next banking day.'*® 

The Code also permits a collecting bank to extend time limits 
with respect to a particular item one additional banking day “in 
a good faith effort to secure payment” without discharge of second- 
ary parties and without liability on its own part. This unilateral 
option is given even if the customer does not specifically assent 
to the extension. The customer could, of course, negatively pro- 
scribe the giving of extra time should he see fit to do so, though 
such action on his part would likely be rare.1*° The Code provision 
is a legislative innovation which might be handy in a situation where 
there is a reasonable belief that the delay would be followed by 
payment but where the refusal of delay would surely mean non- 


138. U. C. C. §4-106 provides: for the purpose of specifying time 
“A branch or separate office of a_ limits within which the item should 
bank [maintaining its own deposit be sent forward. If the bracketed 





ledgers] is a separate bank for the 
purpose of computing the time within 
which and the place at or to which 
action may be taken or notices or 
orders shall be given under this Ar- 
ticle.” 

The bracketed words may be elim- 
inated; the purpose being to give the 
legislature the option of specifying 
whether all branches are separate 
banks or only those branches which 
keep the account records of custom- 
ers. If the bracketed words are 
eliminated, each branch handling an 
item for collection is a separate bank 


words are retained and the branch 
does not keep its own ledgers, one- 
bank time limits apply to both the 
branch and the main office or other 
office to which the check is forward- 
ed. The Code of Arkansas, Kentucky 
and Wyoming retains the bracketed 
words in §4-106. 

U. C. C. §4-106 would also have 
application to time limits respecting 
payment of checks. See discussion in 
Chapter 10 $10.5 and note 56 of 
Chapter 10. 

139. U. C. C. §4-107. 

140. U. C. C. §4-108 (1). 
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payment. Apparently the philosophy followed is “better late than 
never.” 

The Code also sanctions extension of time limits under circum- 
stances beyond the control of the bank such as “act of God” in- 
cidents and the like.1*2 


§ 8.16. Lost checks in process of collection. Where a check is 
lost while in the possession of a collecting bank, that bank will 
normally bear the risk of loss.1** While the bank will not normally 
be liable for loss occurring while the check is in mail channels 
en route to another bank, the sending bank faces the burden of 
proving that it was not negligent in its handling of the check.’ 
Where a check is deposited in the ordinary course of business and 
is credited to the depositor as cash, the check becomes the property 
of the bank; if it is lost in transmission to the bank on which it is 
drawn, the bank in which it was deposited is liable to the depositor 
and cannot charge it back against his account.'* 


The question of liability of a collecting bank for losses in transit 
is less apt to arise in more recent times; the standard form collection 
agreement absolves the bank from liability for such loss..*° In 
addition, both the Bank Collection Code and the Uniform Com- 


mercial Code take the position that a bank is not responsible for 
the loss of an item in transit if it has exercised ordinary care in 
forwarding the item.'*® 


Where a bank forwards an item for “collection and remittance,” 
and does not learn the outcome of the collection within a reason- 
able time, the bank is under a duty to take steps to ascertain why 
the amount has not been remitted, to report the matter to its de- 


141. U. C. C. §4-108 (2). 


142. Stark v. Public Nat. Bank 
(1924) 123 Misc. 647, 206 N. Y. S. 
8, 42 B. L. J. 648. 


143. Matlock v. Citizens Nat. 
Bank (1926) 43 Idaho 214, 250 Pac. 
648, 50 A. L. R. 1418, 44 B. L. J. 15, 
25. 

See annotation “Liability of col- 
lecting bank for loss of paper”, 50 A. 
L. R. 1422. 


144. Moore v. Riverside Bank 
(1899) 25 Misc. 720, 55 N. Y. S. 615, 
16 B. L. J. 99; Spooner v. Bank of 


Donaldsonville (1914) 142 Ga. 236, 
82 S. E. 625, 31 B. L. J. 760. 

The latter case, on retrial, resulted 
in an affirmed judgment for the bank 
on the ground that it was not shown 
that title had passed to the bank 
and, accordingly, the bank was per- 
mitted to charge-back the amount 
of the lost check. Spooner v. Bank of 
Donaldsonville (1916) 144 Ga. 745, 
87 S. E. 1062. 

145. See fourth sentence of stand- 
ard form set forth in §8.5 supra. 


146. B. C. C. §8 and U. C. C. §4- 
202 (1) (a) and (3). 
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positor and to make an effort to collect the lost check.'** But 
when checks are sent to a correspondent not for “collection and 
return” but for “collection and credit” and credit is given the for- 
warding bank upon receipt by the correspondent bank, the forward- 
ing bank is not negligent in failing to make inquiry as to the result 


of the collection.?*8 


In more recent times, the loss of a check in transit appears to 


present little or no practical problem. 


In most instances such a 


check will have been indorsed restrictively by the forwarding bank 
and the depositor should have little difficulty obtaining a duplicate 


from the drawer.!*® 


In addition, it is a common practice on the 


part of banks to reproduce checks handled for collection through 
a facsimile process and such a facsimile, if in existence, might be 
made available for collection purposes.'*° 


§ 8.17. “Pay any bank” indorsements. Bank indorsement stamps 
commonly include the words “Pay any bank”, “Pay any bank or 


147. Heinrich v. First Nat. Bank 
(1916) 219 N. Y. 1, 113 N. E. 531, 
33 B. L. J. 733; American Nat. Bank 
v. Savannah Trust Co. (1916) 172 
N. C. 344, 90 S. E. 302, 33 B. L. J. 
912. 

A bank not receiving remittance 
for a check sent to the payor is under 
a duty to make inquiry. Aebi v. 
Evansville Bank (1905) 124 Wis. 73, 
102 N. W. 329, 30 B. L. J. 718. 

148. First Nat. Bank v. City Nat. 
Bank (Tex., 1914) 166 S. W. 689. 

There is contrary authority, e.g. 
Hobart Nat. Bank v. McMurrough 
(1919) 24 Okla. 210, 103 Pac. 601. 

It would seem logical to follow the 
rule of the Texas case rather than the 
Oklahoma case where a check is sent 
for collection and credit since it is 
normal banking practice to give the 
depositor provisional credit and per- 
mit full credit at a time when the 
bank estimates it will have learned of 
nonpayment if such nonpayment oc- 
curs. It is illogical to expect a bank 
handling cash items in bulk for col- 
lection and credit to attempt to trace 
the outcome of each individual col- 


lection. Adoption of such a course 
might make it impossible to carry on 
high speed collections. It seems not 
unreasonable to require the depositor 
rather than the bank to bear the risk 
of loss of checks in transit from one 
bank to another, absent negligence 
on the part of the bank. 


149. Where the payee of a check 
restrictively indorsed mails it to his 
bank for deposit and learns that it is 
lost, he is entitled to obtain a dupli- 
cate upon his own promise of indem- 
nity without a surety. Sterne v. 
South Jersey Title & Finance Co. 
(1920) 91 N. J. Eq. 363, 110 Atl. 
589, 37 B. L. J. 565. 

See also Chapter 1 §1.18 and 
Chapter 10 $10.23 for other discus- 
sion of lost checks and duplicate 
checks. 


‘150. In U. S. v. Manton (C. A., 
N. Y., 1989) 107 Fed. (2d) 834, it 
was held that facsimile copies of 
checks made in the normal course of 
business by a bank were admissible 
in evidence in a Federal criminal 
prosecution. 
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banker” or similar language. At the present time, the trend is 
toward the use of the shorter form “Pay any bank” in the interest 
of abbreviating bank indorsement stamps so as to reduce problems 
of reading bank indorsements on the backs of checks where such 
indorsements are over-stamped one upon the other. 

There has been some question whether the indorsement is re- 
strictive in states having neither the Bank Collection Code nor the 
Uniform Commercial Code; the indorsement is declared restrictive, 
however, in both collection statutes.1*4 

The Uniform Commercial Code also makes special provision 
for such indorsements in a subsection reading as follows: 

“After an item has been indorsed with the words ‘pay 
any bank’ or the like, only a bank may acquire the rights of 
a holder (a) until the item has been returned to the cus- 
tomer initiating collection; or (b) until the item has been 


specially indorsed by a bank to a person who is not a 
bank.”!5? 


The above Code provision is intended to protect the rights 
of the depositor of an item so indorsed or of any bank having a 
security interest in the item by reason of permitting withdrawal 
of the proceeds in advance of collection or otherwise, in the event 
that the item is acquired in some manner (i.e. through loss or theft) 
by a person other than a bank and subsequently transferred to 
another person, whether or not a bank.'*8 

The Code does not freeze an item indorsed “pay any bank” 
in banking channels for all time; it permits the item to escape 
such channels after return to the depositor, who may cancel his 
own and subsequent indorsements and renegotiate the instru- 
ment.’** In addition, a bank may deliberately transfer an item 
out of banking channels by special indorsement if there is any 
reason to do so. In the case of a check, it is inconceivable that a 
bank would do this. 


§ 8.18. Indorsement in form “Prior indorsements guaranteed.” 
As stated elsewhere, the warranties given by a general indorser 
do not, under the N. I. L., run to the drawee or payor.**> Where 


151. B. C. C. §4 and U. C. C. bank may acquire a security interest 


§3-205 (c). in an item see U. C. C. §4-208 and 
See discussion Chapter 5 §§5.1l and discussion in §8.10 supra. 

5.12. 154. Under U. C. C. §3-208 a 
152. U. C. C. §4-201 (2). reacquirer may cancel indorsements. 


153. U. C. C. §4-201 Comment 7. See Chapter 5 §5.18. 
For circumstances under which a 155. Chapter 5 §5.20 supra. 
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a bank receives for collection a check on which the payee’s in- 
dorsement has been forged and forwards the check to the drawee 
or payor bank where payment is effected, the payor bank is not 
entitled to charge the check to the drawer’s account; payment has 
not been made as ordered by the drawer. As between the drawer 
and payor, the latter must bear the loss. Yet the payor bank 
paying a check sent to it from a collecting bank cannot be expected 
to know the signature of the indorser, who would generally be 
a person dealing with the other bank or a person dealing with a 
second bank or other person who, in turn, dealt with the collecting 
bank. As between the payor bank and a collecting bank, it ap- 
pears to be the general belief in banking circles that the latter 
should bear the loss; the latter would be in a better position to 
forestall the forgery if it dealt with the forger, or would be in a 
better position to seek recovery over from another person (a prior 
collecting bank or other person) who actually dealt with the forger. 
Courts have permitted the payor bank to recover its payment 
under a forged indorsement from a collecting bank either on the 
ground that the latter gave an implied warranty of its authority 
to collect the check or that payment had been made under a mistake 
of fact.5° On the other hand, recovery has been denied where 


an agent bank has remitted the proceeeds of its collection to a prior 
transferor.15* 

An attempt has been made to codify in the Bank Collection 
Code a rule which imports into any restrictive indorsement, such 


> «« 


as one with the words “Pay any bank or banker”, “For deposit” 
or “For collection”, a guaranty of the genuineness of and the au- 
thority to make prior indorsements, which guaranty runs to all sub- 
sequent holders and to the drawee or payor.'*® The attempt is 
not believed to have been completely successful; the difficulty arises 
from doubt that the indorsement stamp of the presenting bank, 
though cast in the form of a restrictive indorsement, is an indorse- 


156. Recovery was permitted un- 
der a mistake of fact theory in Canal 
Bank v. Bank of Albany (1841) 1 
Hill (N. Y.) 287; State Planters 
Bank v. Fifth-Third Union Trust Co. 
(1987) 56 Ohio App. 309, 10 N. E. 
(2d) 985. 

Recovery under a breach of im- 
plied warranty theory was permitted 
in American Exchange Nat. Bank v. 
Yorkville Bank (1924) 122 Misc. 616, 


204 N. Y. S. 621, 41 B. L. J. 717, 

aff'd 210 App. Div. 885, 206 N. Y. S. 

879; Security Savings Bank v. First 

Nat. Bank (C. A., Ky., 1939) 106 

Fed. (2d) 542, 127 A. L. R. 116. 
See also Chapter 5 note 115. 


157. National Park Bank v. Sea- 
board Bank (1889) 114 N. Y. 28, 20 
N. E. 682. 


158. B. C. C. §4. 
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ment at all. In this stage of collection, the check is not being 
negotiated to the drawee or payor but is being surrendered; and 
no indorser-indorsee relationship is created between the presenting 
bank and the payor bank.%*® The Bank Collection Code speaks 
of a guaranty of prior indorsements included in any restrictive 
“indorsement” but the stamp of the presenting bank is not an 
“indorsement.” 16° 

Because of the questionable state of the law as indicated above, 
it has become almost universal banking practice, buttressed by 
Federal Reserve regulations and various clearing house rules, to 
require all banks collecting checks and other items to include as 
a part of their indorsement stamps the words “Prior indorsements 
guaranteed.” Such a legend gives a guaranty against forged or 
unauthorized indorsements running to the drawee or payor bank 
and the guaranty is given by a presenting bank using the legend.'* 

While a guaranty of prior indorsements gives a guaranty against 
forged indorsements, it does not, and is not intended to, cover all 
the N. I. L. warranties.’** Thus, the guaranty does not warrant 


that the title of a prior indorser is free of any defense available 
to the drawer, nor does it warrant the genuineness of the signature 


159. Negotiation is the transfer of 
an instrument in such form that the 
transferee becomes a holder. N. I. L. 
§30. The drawee or payor is not a 
holder. See cases set forth in Chap- 
ter 5 note 3. 

160. “Some courts have spoken of 
the ‘endorsement’ of a forged check 
by the holder when presenting it to 
the drawee for payment as a warrant 
or guarantee to the drawee. This state- 
ment is a fallacy. Such a warranty 
arises only in case of a sale of the 
instrument, not when it is presented 
to the drawee for payment. The pay- 
ment of a check by the drawee bank 
is not a negotiation and does not 
make the bank a holder within [N. I. 
L.] Section 30. The check is ex- 
tinguished and cannot be put into 
circulation again so as to bind the 
drawer or endorsers. . . . Further, 
under [N. I. L.] Section 191 the 
drawee bank not being a payee, en- 
dorsee, or bearer, it is not a holder.” 
Kansas Bankers Sur. Co. v. Ford Co. 


State Bank (1959) 184 Kan. 529, 338 
Pac. (2d) 309, 75 A. L. R. (2d) 
600, 76 B. L. J. 960. 

161. Real Estate etc. Trust Co. v. 
United Security Trust Co. (1931) 303 
Pa. 278, 154 Atl. 598, 48 B. L. J. 
658; Morris Plan Bank v. Continental 
Nat. Bank (Tex. Civ. App., 1941) 
155 S. W. (2d) 407, 59 B. L. J. 16. 

The drawee or payor bank may re- 
cover from a collecting bank under 
the guaranty where it appears that 
the indorsement of one of two joint 
payees has been forged. P. & H. Fi- 
nance Co. v. First State Bank (1939) 
185 Okla. 558, 94 Pac. (2d) 894, 57 
B. L. J. 28. 

Federal Reserve Regulation J §5 
provides that a bank forwarding a 
check for collection to a Federal Re- 
serve bank gives a guaranty of prior 
indorsements. A forwarding Federal 
Reserve bank, in turn, also gives the 
guaranty. 

162. N. I. L. $865 and 66 give the 
standard warranties. 
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of the drawer or of the certification of the payor bank.’** It is also 
questionable whether a guaranty of prior in¢orsements would con- 
stitute a guaranty of a missing indorsement.'** The guaranty would 
not warrant that the instrument had not been altered by a prior 


holder.1®™ 


At the present time, a number of banks are adopting a shortened 
form of the guaranty, the abbreviation “P.E.G.” which should have 
the full effect of the longer form.'® 

If the Uniform Commercial Code is adopted in all or substan- 
tially all American jurisdictions, a specific guaranty of prior in- 
dorsements in words or abbreviation will no longer be necessary. 


163. A bank collecting government 
checks does not guarantee that the 
payee is entitled to the payments 
represented. Thus if the payee re- 
ceives government checks on the rep- 
resentation that she is the wife of a 
soldier and she is not the wife of a 
soldier and therefore not entitled to 
the payments, the bank collecting the 
checks is not liable to the govern- 
ment. U. S. v. Liberty Ins. Bank 
(D. C., Ky., 1928) 26 Fed. (2d) 
493, 45 B. L. J. 783. 

The guaranty does not warrant the 
genuineness of the drawer’s signature. 
First Nat. Bank of Wichita Falls v. 
First Nat. Bank of Borger (Tex. 
Civ. App., 1931) 87 S. W. (2d) 
802, 48 B. L. J. 545; Cherokee 
Nat. Bank v. Union Trust Co. (1912) 
83 Okla. 342, 125 Pac. 464, 29 B. L. 
J. 482. 

The guaranty also does not war- 
rant the genuineness of a purported 
certification. See Johnston v. Schna- 
baum (1908) 86 Ark. 82, 109 S. W. 
1168. 

164. See American Nat. Bank v. 
First Nat. Bank (1954) 1380 Colo. 
557, 277 Pac. (2d) 951, 72 B. L. J. 
829. That case was an action by the 
drawee bank against a prior collect- 
ing bank on a check drawn to the 
order of two payees but indorsed by 
only one of them. However, the basis 
of possible recovery was not the col- 


lecting bank’s guaranty of prior in- 
dorsements. 

For a guaranty of a missing in- 
dorsement see discussion in §8.11 
supra. 


165. Aetna Cas. & Surety Co. v. 
Corpus Christi Nat. Bank (Tex. Civ. 
App., 1944) 186 S. W. (2d) 840, 62 
B. L. J. 558. 

A few older cases indicate that a 
guaranty of prior indorsements in- 
cludes a guaranty against alterations. 
See Interstate Trust Co. v. U. S. Nat. 
Bank (1919) 67 Colo. 6, 185 Pac. 
260, 10 A. L. R. 705. 


166. According to Webster's new 
International Dictionary, the act of 
writing on the back of a bill or note 
may be correctly spelled either “in- 
dorse” or “endorse” and derivations 
of the word may be preceded with 
either “i” or “e”. The “i” spelling ap- 
pears to be preferred in American 
legal parlance; the “e” spelling in 
English legal or commercial parlance. 
The “i” spelling has been used for 
the most part in this volume because 
that is the spelling used in the govern- 
ing statutes, the N. I. L., the B. C. C. 
and the U. C. C. However, the “e” 
spelling was used in making the ab- 
breviation. Probably as good a rea- 
son as any for using “P. E. G.” is to 
avoid any connotation bordering on 


the ridiculous that might be engen- 
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Under the Code, an indorser or transferor of a check gives a war- 
ranty of good title running to the drawee or payor.’ 


§ 8.19. Bank indorsement stamp simplification. No provision 
exists in the N. I. L. nor the Bank Collection Code for transfer of 
a check or other item between banks without indorsement.'®* The 
Uniform Commercial Code, while making no general departure 
from the prior law as to the general effect of a transfer without 
indorsement outside banking channels, permits banks to effect trans- 
fer through simplified means by providing: 


“Any agreed method which identifies the transferor bank 
is sufficient for the item’s further transfer to another bank.” 


The Code provision would sanction the use of an identifying 
number or symbol such as the ABA transit number of a bank in 
place of the name of the bank, thus providing another means of 
shortening bank indorsement stamps. Banks might agree among 


themselves that the use of symbols or numerals identifying each 
transferor of an item in collection channels constitutes an indorse- 
ment and possibly even an indorsement of a particular kind, such 
as a restrictive indorsement.'*® However, it is questionable what 


effect an indorsement in such form might have on the rights of a 
person not involved in the agreement relating thereto.'™ 

If the Code is adopted in all or substantially all American juris- 
dictions, it would appear that banks may safely adopt by agree- 
ment a simplified stamp for collection purposes consisting of the 
words “Pay any bank” followed by the use of symbols or a set of 
numerals assigned to the transferor bank. The words “Prior in- 
dorsements guaranteed” or abbreviation thereof would not be neces- 
sary.'** Even if the Code is not universally adopted in the United 
States, a bank located in a Code state might use an indorsement 
with the words “Pay any bank, P.E.G.” followed by symbols or 


dered were the other possible style of 
abbreviation used. 

See also discussion in note 173 in- 
fra. 

167. U. C. C. §§8-417 (1) (a) 
and 4-207 (1) (a). See also §4-207 
(3). 

168. See Chapter 5 §5.16 where 
the general effect of a transfer with- 
out indorsement is discussed. See 
also N. I. L. §49 and U. C. C. §3-201 


(1). 

169. U. C. C. §4-206. 

170. See Brown v. Butchers & 
Drovers Bank (1844) 6 Hill (N. Y.) 
443, 41 Am. Dec. 755, 26 B. L. J. 
579. 

171. See Bowles v. Billik (1947) 
27 Wash. (2d) 629, 178 Pac. (2d) 
954, 64 B. L. J. 671. 

172. See U. C. C. §4-201 Com- 
ment 7. 
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numerals identifying the bank. A bank in a non-Code state might 
use “Pay any bank, P.E.G.” followed by its name or an abbrevia- 
tion of its name together with identifying symbols or numerals. 
For example, a bank with the corporate name of “The Last Na- 
tional Bank of Philadelphia, Pennsylvania” might abbreviate its 
indorsement stamp name to “Last Nat. Bank Phila. Pa.” The latest 
“bank” thinking on the subject of indorsement stamp simplification 
is given in the note.1** The object is to eliminate indorsement in 
a lengthy style such as “Pay any bank, banker or trust company, 
or received payment through the Mainville Clearinghouse. Prior 
indorsements guaranteed. The First and Last National Bank of 
Mainville, Mainville, Pennsylvania.” 14 


§ 8.20. Warranties in the collection possess. At the risk of 
some repetition of the discussion of warranties in connection with 





173. The A. B. A. Bank Manage- 
ment Commission, in a letter of July 
8, 1960 to all member banks of the 
American Bankers Association, rec- 
ommends a program of indorsement 
stamp simplification to include (1) 
the use of different colored inks by 
various groups of banks (2) the dele- 
tion or abbreviation of wording now 
used and (3) a predetermined place- 
ment of the indorsement on the check 
by various groups of banks. Items 
(1) and (3) of the recommendations 
raise no legal problems. In connec- 
tion with item (2), the recommenda- 
tion is to have the indorsement read 
“Pay any bank, P. E. G.” followed by 
the date, name of the bank and its lo- 
cation (city and state) with the ABA 
transit number of the indorsing bank 
flanking the left and right sides of the 
indorsement. The suggestion is also 
made that the notation “Received 
payment through the—Clearinghouse” 
be deleted “if not required by law.” 
There is no legal reason for the in- 
clusion of such “receipt” language in 
the indorsement stamp; the name of 
the forwarding bank should constitute 
a receipt where such is necessary, 
such as where the check is presented 


for payment through a clearing house. 


174. Some bank attorneys have ex- 
pressed (at least informally) the 
view that it might be unwise to 
shorten the “Pay any bank, banker or 
trust company” indorsement legend 
to “Pay any bank.” The belief is that 
the shortened form might technically 
preclude the sending of an item so 
indorsed to a trust company or a pri- 
vate banker which is a correspondent 
of the sending bank on'the ground 
that the correspondent trust company 
or private banker is not a “bank.” 
The contention might possibly have 
merit in some states that have entirely 
separate laws governing banks and 
trust companies (as well as other 
banking institutions.) Even in such 
case, abbreviation such as “Pay any 
bk bkr or tr co” might be used. In 
any event, the contention should not 
apply in any state with the Bank Col- 
lection Code or the Uniform Com- 
mercial Code, both of which define 
“bank” in terms broad enough to in- 
clude a trust company or private 
banker or anyone regularly engaged 
in the business of receiving deposits 
subject to check. 
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the indorsement or transfer of a check outside collection channels, 
the subject of warranties in the collection process will be discussed 
here.?75 

In a state having the Negotiable Instruments Law but not 
having the Bank Collection Code, a depositor and each collecting 
bank except the presenting bank would give certain warranties 
to subsequent collecting banks including the presenting bank. 
Normally the warranties would be those of a general indorser 
given to subsequent holders in due course (a) that the instrument 
is genuine and in all respects what it purports to be, (b) that the 
indorser has good title to the instrument, (c) that all prior parties 
had capacity to contract and (d) that the instrument is at the time 
of indorsement valid and subsisting. In addition, the indorser 
would give an engagement to pay the check in the event of dis- 
honor provided the necessary steps (presentment, notice of dishonor 
and protest) are taken. Limited warranties are given by a “with- 
out recourse” indorser or by a transferor who does not indorse.'** 


The N. I. L. warranties do not run in favor of the drawee or 
payor but only to subsequent holders. Thus, in a state having 
only the N. I. L., collecting banks normally give the payor bank 
only the warranties embraced in the typical guaranty of prior in- 
dorsements while the depositor, who customarily gives no guar- 
anty of prior indorsements, would give no express warranties to 
the drawee or payor bank.!** 


The Bank Collection Code provides that a restrictive indorse- 
ment “whether creating an agency or trustee relationship shall 
constitute a guaranty by the indorser to all subsequent indorsers 
and to the drawee or payor of the genuineness of and the authority 
to make prior indorsements and also to save the drawee or payor 
harmless in the event any prior indorsement appearing thereon is 
defective or irregular in any respect unless such indorsement is 
coupled with appropriate words disclaiming such liability as guar- 
antor.” 178 

Under the B. C. C., a depositor or any collecting bank except 
the presenting bank gives the guaranty to the payor bank if he 
indorses restrictively. However, a person or bank presenting a 
check to the payor bank for payment does not give the guaranty 


175. See Chapter 5 §§5.20-5.22. 177. See §8.18 supra for discus- 
sion of the scope of a guaranty of 
176. N. I. L. §§65 and 66 dis- prior indorsements. 
cussed in Chapter 5 §§5.20 and 5.21. 178. See B. C. C. §4. 
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even though he writes what purports to be a restrictive indorse- 
ment, unless he includes a guaranty of prior indorsements.!” 


Under the Uniform Commercial Code, definite warranties are 
given by all parties involved in the collection process, including 
the depositor and each collecting bank, and run in favor of each 
transferee collecting bank and the payor. The collection warranties 
parallel the warranties given by persons transferring a check out- 
side bank collection channels. 


The warranties to the payor or acceptor are that (a) the depositor 
or collecting bank has good title or is authorized to obtain payment 
on behalf of one who has a good title, (b) the depositor or bank 
has no knowledge that the signature of the maker or drawer is 
unauthorized and (c) the instrument has not been materially al- 
tered.1®° Certain limitations or exceptions to warranties (b) and (c) 


will be discussed in connection with forged or altered checks. 


181 


The warranties of the depositor or of a collecting bank to a 
subsequent transferee other than the payor embrace the warranties 


179. See §8.18 supra particularly 
notes 159 and 160. 

180. U. C. S. §4-207 (1) reads: 

“(1) Each customer or collecting 
bank who obtains payment or ac- 
ceptance of an item and each prior 
customer and collecting bank war- 
rants to the payor bank or other payor 
who in good faith pays or accepts the 
item that 

(a) he has a good title to the item 
or is authorized to obtain payment or 
acceptance on behalf of one who has 
a good title; and 

(b) he has no knowledge that the 
signature of the maker or drawer is 
unauthorized, except that this warran- 
ty is not given by any customer or 
collecting bank that is a holder in 
due course and acts in good faith 

(i) to a maker with respect to the 
maker’s own signature; or 

(ii) to a drawer with respect to the 
drawer’s own signature, whether or 
not the drawer is also the drawee; or 

(iii) to an acceptor of an item if 
the holder in due course took the item 
after the acceptance or obtained the 


acceptance without knowledge that 
the drawer’s signature was unauthor- 
ized; and 

(c) the item has not been ma- 
terially altered, except that this war- 
ranty is not given by any customer 
or collecting bank that is a holder in 
due course and acts in good faith 

(i) to the maker of a note; or 

(ii) to the drawer of a draft 
whether or not the drawer is also the 
drawee; or 

(iii) to the acceptor of an item 
with respect to an alteration made 
prior to the acceptance if the holder 
in due course took the item after the 
acceptance, even though the accept- 
ance provided “payable as originally 
drawn” or equivalent terms; or 

(iv) to the acceptor of an item 
with respect to an alteration made 
after the acceptance.” 

U. C. C. §3-417 covers transfers 
outside bank collection channels and 
parallels U. C. C. §4-207. 

181. Chapters 14 and 15. See 
also Chapter 7 §7.18. 
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to the payor and include additional warranties (a) that the transfer 
is rightful (b) that no defense of any party is good against the 
warrantor and (c) that the warrantor has no knowledge of any 
insolvency proceeding against the maker, acceptor or the drawer 
of an unaccepted item. In addition the collection transferor gives 
the customary engagement to take up the item upon dishonor 
and protest.!®? 

The Code would buttress its provisions setting forth the col- 
lection warranties by an additional provision #** which would make 
unnecessary in the collection process the use of an indorsement 
giving an express guaranty of prior indorsements in so far as the 
Code warranties and engagement to honor are concerned. In addi- 
tion this Code provision would preclude a defense to the warranties 
based on remittance by an agent collecting bank to its prior trans- 
feror of the proceeds of collection, a defense successfully employed 
in the past in cases where a drawee bank paying a raised check 
seeks to recover its overpayment from a prior collecting bank.'** 
Lastly, this Code provision would limit the amount of damages 
recoverable for breach of warranty or of the engagement to honor 


182. U. C. C. §4-207 (2) reads 

“(2) Each customer and collecting 
bank who transfers an item and re- 
ceives a settlement or other considera- 
tion for it warrants to his transferee 
and to any subsequent collecting bank 
who takes the item in good faith that 

(a) he has a good title to the item 
or is authorized to obtain payment 
or acceptance on behalf of one who 
has a good title and the transfer is 
otherwise rightful; and 

(b) all signatures are genuine or 
authorized; and 

(c) the item has not been ma- 
terially altered; and 

(d) no defense of any party is 
good against him; and 

(e) he has no knowledge of any 
insolvency proceeding instituted with 
respect to the maker or acceptor or 
the drawer of an unaccepted item. 

“In addition each customer and col- 
lecting bank so transferring an item 
and receiving a settlement or other 
consideration engages that upon dis- 


honor and any necessary notice of 
dishonor and protest he will take up 
the item.” 

183. U. C. C. §4-207 (3) reads: 

“(3) The warranties and the en- 
gagement to honor set forth in the 
two preceding subsections arise not- 
withstanding the absence of indorse- 
ment or words of guaranty or war- 
ranty in the transfer or presentment 
and a collecting bank remains liable 
for their breach despite remittance 
to its transferor, Damages for 
breach of such warranties or engage- 
ment to honor shall not exceed the 
consideration received by the cus- 
tomer or collecting bank responsible 
plus finance charges and expenses re- 
lated to the item, if any.” 

184. E.g. Crocker-Woolworth Nat. 
Bank v. Nevada Bank (1903) 1389 
Cal. 564, 73 Pac. 456. 

See also annotation “What con- 
stitutes change of position by payee 
so as to preclude recovery of pay- 
ment made under mistake”, 40 A. L. 
R. (2d) 997 at p. 1009. 
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to the amount of the item plus certain additional charges and 
expenses. A Comment of the Code draftsmen explains this lim- 
itation.'*° 

The Code also requires that claim for breach of a collection 
warranty be made within a reasonable time after the claimant 
learns of the breach; otherwise the warrantor is discharged to the 
extent of loss caused by the delay.*** This provision might apply 
where a payor bank learns that it has paid a raised check or one 
bearing a forged indorsement and delays unreasonably in notifying 
prior collecting banks of the facts if, during the time of the delay 
in giving notice, the wrongdoer withdraws the proceeds of the 
“improper” check and leaves for greener pastures. This Code pro- 
vision should be read with another Code precept which requires 
the drawer to promptly notify the payor bank if he discovers any 


forgery or alteration.1®* 


185. U. C. C. §4-207 Comment 5 
reads: 

“The last sentence of subsection 
(3) provides that damages for breach 
of warranties or the engagement to 
honor shall not exceed the considera- 
tion received by the customer or col- 
lecting bank responsible ‘plus finance 
charges and expenses related to the 
item, if any.’ The ‘expenses’ referred 
to in this phrase may be ordinary col- 
lecting expenses and in appropriate 
cases could also include such expenses 
as attorneys fees. ‘Finance charges’ 
are also referred to because in some 
cases interest or a finance charge is 
charged by the collecting bank for 
the time that the bank’s advance on 


the item is outstanding prior to re- 
ceipt of proceeds of collection. An 
example of this type of case would be 
where a bank undertakes a foreign 
collection in South America or Europe 
and makes an advance on the item at 
the time of receipt but may not re- 
ceive proceeds of the foreign collec- 
tion for three months or more.” 

186. U. C. C. §4-207 (4) reads: 

“(4) Unless a claim for breach of 
warranty under this section is made 
within a reasonable time after the 
person claiming learns of the breach, 
the person liable is discharged to the 
extent of any loss caused by the delay 
in making claim.” 

187. U. C. C. §4-406. 





BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 

and the bank student seeking advancement. 


Forwarding Bank Entitled to Charge Back 
Uncollected Items Was Not Real Party in Interest 


A seller deposited eight drafts with the payee, The Bank 
of Halifax. The drafts were drawn on the buyer at The Bank 
of Washintgon where the buyer had an account. On or about 
December 23, 1959 The Bank of Halifax forwarded the drafts 
to Branch Banking & Trust Company for collection; Branch 
Banking forwarded the drafts to The Bank of Washington 
which held them until February 2, 1960 when it returned them 
to Branch Banking. The buyer neither paid nor refused to pay 
the drafts when called upon to pay them, and during this 
period of time paid other selected drafts. The drafts were 
forwarded again on February 5, 1960 to The Bank of Washing- 
ton. The latter again returned them unpaid on February 17, 
1960, and they were never paid because of the insolvency of 
the buyer. 

Branch Banking brought an action against The Bank of 
Washington alleging that since The Bank of Washington had 
held the drafts for longer than twenty-four hours it was liable 
as an acceptor of the drafts or, alternatively, it was liable for 
negligence in its failure to notify Branch Banking promptly of 
its inability to collect the drafts. 

The Supreme Court of North Carolina, with two judges dis- 
senting, held that The Bank of Washington was a collecting 
agent, not the drawee, and was not, therefore, liable as an 
acceptor. 


With regard to the claim of negligence, the court held that 
NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 329. 





880 THE BANKING LAW JOURNAL 


Branch Banking had suffered no loss because it was free to 
charge back the credit it had given the payee, Bank of Halifax. 
The court concluded that Branch Banking, therefore, was not 
the real party in interest and that a gratuitous admission of 
liability to Bank of Halifax conferred no greater legal rights 
upon Branch Banking since it admitted a liability which did 
not exist. Branch Banking and Trust Company v. Bank of 
Washington, Supreme Court of North Carolina, 120 S.E.2d 830. 
The opinion of the court follows: 


Plaintiff and defendant are North Carolina banking corporations. 
Plaintiff's principal office is in Wilson, North Carolina, and defendant's 
principal office is in Washington, North Carolina. 

Plaintiff's action is to recover the face amount of each of eight drafts, 
a total of $5,569.26, plus interest. 

Plaintiff, in substance, alleged: (1) It is “the owner and holder for 
for value” of said drafts. (2) Plaintiff forwarded each draft, “as a Cash 
Item,” to defendant “for collection and return of proceeds.” (3) Each 
draft “was attached to and formed a part of a Cash Letter which instruct- 
ed the defendant to wire non-payment of items of $1,000.00 and over; to 
return promptly all unpaid items; and stating that the defendant would 
be held liable for loss in delay in returning papers.” (4) Defendant 
failed (a) to collect said drafts, (b) to follow plaintiffs instructions, (c) 
to advise plaintiff of nonpayment, (d) to answer plaintiffs inquiries re- 
lating thereto. (5) Defendant held said drafts in its possession until 
plaintiff made specific demand therefor, “which resulted in their return 
on February 2, 1960, with the advice that payment was requested and 
payment was refused.” 

Plaitnff alleged defendant, by holding each of said drafts for more 
than twenty-four hours without receiving payment thereof or without 
returning it to plaintiff, accepted such draft and is liable to plaintiff for 
the amount thereof. 

Plaintiff alleged, alternatively, if it should be determined defendant 
did not accept the drafts, defendant is liable to plaintiff for the amount 
thereof as damages on account of defendant's negligence, alleging de- 
fendant knew or should have known Washington Hog Market was in 
serious financial difficulties. 

Answering, defendant admitted plaintiff forwarded the drafts to it for 
collection and return of proceeds, accompanied by written instructions; 
that defendant, “in an effort to make collection there of,” held each draft 
more than twenty-four hours without receiving payment from the 
drawee; that defendant after diligent effort, was unable to make collec- 
tion from Washington Hog Market, the drawee; and that, “upon written 
instructions from plaintiff,” it returned the drafts to plaintiff on February 
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2, 1960, advising plaintiff that payment had been requested and refused. 
Except as stated, defendant denied the material allegations of the com- 
plaint. 

As a further answer and defense, defendant, in substance, alleged: 
Plaintiff forwarded the drafts to defendant for collection from Washing- 
ton Hog Market. Defendant presented the drafts to Washington Hog 
Market. Defendant handled the drafts in the same manner it had handled 
prior drafts of like nature forwarded to it by plaintiff for collection. 
Defendant, by holding said prior drafts for an equal or greater length 
of time, had collected from Washington Hog Market and remitted to 
plaintiff. Plaintiff, by acquiescing in this course of dealing, is estopped 
to maintain this action. If defendant was negligent, which it expressly 
denied, plaintiff has suffered no loss on account thereof. 

The parties waived jury trial. G.S. § 1-184. Both plaintiff and de- 
fendant offered evidence. The court, as provided by G.S. § 1-185, enter- 
ed judgment, based on findings of fact and conclusions of law set forth 
therein, which, omitting preliminary recitals, is set out below. 


“Findings of Fact 
“(1) The Plaintiff, Branch Banking & Trust Company, is a North 
Carolina banking corporation with its main office in Wilson, North Car- 
olina. The Defendant, Bank of Washington, is a North Carolina bank- 
ing corporation with its main office in Washington, North Carolina, 


Beaufort County. For convenience the Plaintiff will hereafter be re- 
ferred to as “The Branch Bank.’ 

“(2) The Branch Bank is the holder for collection of eight drafts, 
drawn upon the Washington Hog Market by the H & N Hog Market 
payable to the order of the Bank of Halifax and endorsed by it as will 
herein appear. Each of the eight drafts bear different dates and are in 
different sums. All eight drafts were drawn in the same manner and 
the following is an example of the drafts and was the first of the eight 
drafts: 

“No Protest 
Customer’s Draft 
The Bank of Halifax 

Weldon, N. C. 

Pay to/the order of 
The Bank of Halifax -......................... $1006.51 

One Thousand Six and 51/100 Dollars 
Value received and charge the same to account of 
To Washington Hog Market 


The Bank of Washington H & N Hog Market 
Washington, N. C. R. Boyd Robinson 
Inv. 62722 
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(Reverse side of Draft) 
Dec. 24, 1959—Pay to the order of any Bank, Banker or Trust 
Co. All Prior Endmts Guaranteed—The Bank of Halifax, Wel- 
don, N. C. J. W. Brown, Cashier—66-911. Pay to the order 
of any Bank, Banker or Trust Co. Prior endorsements guaran- 
teed. Dec. 28, 59—Branch Banking & Trust Co., Wilson, N. C. 
66-112. 


“(3) Each of the eight drafts had attached to it an Invoice of H & N 
Hog Market, Weldon, N. C., showing the customer’s name to be Wash- 
ington Hog Market and each Invoice carried the same date and the 
amount as the draft to which it was attached. The following is an ex- 
ample of the Invoices attached to the drafts and was the Invoice attached 
to the draft set out in paragraph (2) above: 

“H. & N Hog Market 

Weldon, N. C. 
Customer’s 
i ad Date: 12/23 1959 
Name Washington Hog Market 


Sold By Cash C.O.D. Charge On Acct. Mdse Retd. 


Quan. Description Price Amount 


15 — Shoats 1774 11.00 195 14 
140-160 284 11.50 32 89 
Tops 3442 13.00 707 46 
240-270 268 11.50 30 82 
Sow 216 9.50 20 52 
160-180 164 12.00 19 68 


1006 51 
Paid out 


Pay to the order— 
Bank, Banker or— 
Prior Endorsements— 
Dec. 28 
Branch Banking & T 
66-112 Wilson, N. C. 


All claims and returned goods Must be accompanied by this Bill. 
62722 
“(4) In addition to the draft set out in paragraph (2) above, the 

Branch Bank is the holder for collection of the following drafts, all of 
which followed the same form as set out in paragraph (2) above, bearing 
the same endorsement on the reverse side, with the same style of In- 
voices attached as set out above, with the exception of the dates and 
amounts which are stated hereafter: 
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Draft No. 2: January 2, 1959 (60) 
in the sum of $1063 42 
Draft No. 3: January 11, 1960 
in the sum of 732 67 
Draft No. 4: January 14, 1960 
in the sum of 197 23 
Draft No. 5: January 15, 1960 
the sum of 889 55 
Draft No. 6: January 18, 1960 
the sum of 1085 59 
Draft No. 7: January 21, 1960 
the sum of 384 43 
Draft No. 8: January 23, 1960 
the sum of 209 86 


“(5) On the day that each of the above drafts were dated or the 
day following said date, H & N Hog Market deposited said drafts with 
the payee, the Bank of Halifax subject to the following contract or agree- 
ment: ‘In receiving items for deposit or collection, this Bank acts only 
as depositor’s collecting agent and assumes no responsibility beyond 
the exercise of due care. All items are credited subject to final payment 
in cash or solvent credits. This Bank will not be liable for default or 
negligence of its duly selected correspondents nor for losses in transit, 
and each correspondent so selected shall not be liable except for its 
own negligence. This bank or its correspondents may send items, di- 
rectly or indirectly, to any bank including the payor, and accept its 
draft or credit as conditional payment in lieu of cash; it may charge 
back any item at any time before final payment, whether returned or 
not, also any item drawn on this Bank not good at close of business on 
day deposited.” 

“(6) After receiving each of the drafts, the Bank of Halifax imme- 
diately forwarded the same to the Branch Bank, after endorsing each of 
said drafts as indicated in finding of fact #2 above. Each of said drafts 
was forwarded to the Branch Bank with a letter of transmittal from the 
Bank of Halifax containing the following provision: “We enclose the fol- 
lowing items for collection and remittance—Credit:’ The drafts were 
forwarded by the Bank of Halifax to the Branch Bank subject to the fol- 
lowing agreement which had been executed between these two Banks: 

“In receiving items for deposit or collection, the Branch Banking & 
Trust Company acts only as depositor’s collecting agent, until actual 
final payment in cash or solvent credits; and when such items are credited 
to depositor’s accounts it is with the understanding that same is subject 
to final payment and that any such items may be charged back at any 
time before final payment, and that until final payment, the Branch Bank- 
ing & Trust Company may refuse payment of any check or draft drawn 
against such uncollected items. The Branch Banking & Trust Com- 
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pany’s liability is limited to the exercise of due care. Unless instructions 
to the contrary are given when items are deposited, the Branch Banking 
& Trust Company or its correspondents, may send same direct to the 
Banks on which they are drawn, or through intermediate banks, and may 
accept drafts or credits as conditional payment, in lieu of cash; and the 
Branch Banking & Trust Company will not be held liable for failure, de- 
fault or neglect of any such payor bank or of any duly selected cor- 
respondent, or for losses in transit; and no such correspondent shall 
be held liable except for its own negligence. Items in Wilson are credit- 
ed subject to final payment through the Wilson Banks and the Branch 
Banking & Trust Company may charge back any item drawn on itself 
which is not good at close of business on day of deposit.’ 

“The Bank of Halifax was given credit for the drafts upon their re- 
ceipt by the Branch Bank. The Branch Bank received each of the 
drafts from the Bank of Halifax the day following the forwarding of the 
same. 


“(7) The Branch Bank forwarded said drafts to the Bank of Wash- 
ington with its letter of transmittal on a form containing the following 
provisions: 

“We enclose for collection and return of proceeds as listed below. 
Deliver documents only on payment. Correspondents will be held 
liable for loss resulting from delay in returning papers. 


“‘Return promptly all unpaid items. 

“‘Please report by date of letter. 

“Wire non-payment of items of $1,000.00 and over. 

““Do not protest items $1,000.00 or under, or those bearing this stamp 
or similar authority of a preceding endorser.’ 

On the above form the Branch Bank typed the words ‘Cash draft,’ fol- 
lowed by the amount of each of said drafts. 

“(8) When the drafts were received by the Bank of Washington, in 
accordance with its general custom in handling drafts of this nature, 
they were treated as collection items. The Bank of Washington had no 
authority from Washington Hog Market to honor the said drafts and 
each of them had to be presented to the Washington Hog Market for 
acceptance before the Bank of Washington had authority to pay the 
same. From the face of the drafts and the Invoices attached thereto, 
the Court finds that the drawer was H & N Hog Market, the seller of 
the hogs, upon Washington Hog Market, the drawee, the buyer of the 
hogs represented by each draft and Invoice. 

“(9) Upon receipt of each of the drafts by the Bank of Washington, 
it was presented to Washington Hog Market for acceptance, and for 
payment thereof. The Washington Hog Market did not pay said drafts 
when called upon for payment, nor did it refuse to pay the same. The 
Bank of Washington held all of the eight drafts until February 2, 1960. 
The Bank of Washington was unable to collect any of the said drafts. 
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“(10) In the meantime the Branch Bank sent to the Bank of Wash- — 
ington three ‘Tracers’ on a form containing the following: 
“Branch Banking & Trust Company 
Wilson, N. C. 
Please report on our: Cash Letter Collections 
Date 
Amount 
1/13/60 Cash draft Washington Hog Market $732.67 
Please advise 
Branch Banking & Trust Company.’ 


“The Branch Bank did not receive any response from the Bank of 
Washington as to any of its letters of transmittal or its ‘Tracers.’ 

“On February 1, 1960, the Assistant Cashier of the Branch Bank ad- 
dressed a letter to the Cashier of the Bank of Washington which read in 
part: “According to our records our cash letters to you consisting of 
drafts drawn on Washington Hog Market is (sic) still unpaid: 

“We would appreciate you presenting these drafts for payment and 
if not paid return to us so we might clear our records.’ This letter was 
received by the Bank of Washington on February 2, 1960, and on that 
same date the Bank of Washington returned to the Branch Bank the 
drafts in question. 

“(11) On each occasion when a ‘Tracer’ was received from the Branch 
Bank by the Bank of Washington, the defendant again promptly called 
upon Washington Hog Market for payment of the drafts and the same 
were not paid nor did the said Hog Market refuse to pay the same. 

“(12) On February 5, 1960, the Bank of Washington again received 
all of said drafts from the Branch Bank accompanied by a written request 
reading in part as follows: “We enclose for collection and return of pro- 
ceeds as listed below,’ and then followed a listing by amounts of the 
eight drafts referred to in the complaint. The defendant Bank again 
called upon the Washington Hog Market for payment of the drafts, and 
being unable to collect the same, finally returned the same to the plain- 
tiff on February 17, 1960. 

“(13) For several months prior to the receipt of the drafts in question, 
the Bank of Washington had received from the Branch Bank numerous 
drafts, such as the ones in question, on Washington Hog Market, some 
of which were drawn by H & N Hog Market and some by other livestock 
dealers. Upon receipt of such drafts the Bank of Washington promptly 
called upon Washington Hog Market for payment and it was necessary 
for the Bank of Washington to hold such drafts for periods of time as 
long as twenty days in order to make collection and remit the same to 
the Branch Bank. 

“(14) During the period from December 28, 1959, through February 
2, 1960, the daily bank balance of Washington Hog Market, Inc., with 
the Bank of Washington ranged from a maximum deposit of $36,085.76 
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to as low as an overdraft of $15,186.95 on one particular day. Also dur- 
ing the period from December 28, 1959, through January 29, 1960, the 
Bank of Washington had received and was holding daily for collection 
drafts drawn by various livestock markets upon the Washington Hog 
Market exceeding $100,000.00. Upon calling upon Washington Hog 
Market for payment of each of said drafts, the Washington Hog Market 
would select the draft or drafts which it was willing to accept and pay 
at that particular time. The Bank of Washington promptly remitted 
payments on the drafts which were accepted and paid by Washington 
Hog Market. 

“(15) Washington Hog Market, Inc. is now in bankruptcy. 

“(16) At all times throughout the course of dealing with these drafts 
from December 28, 1959 through February 2, 1960, the Washington Hog 
Market, Inc. was insolvent. This fact was not known to the Bank of 
Washington at the time it received said drafts. 

“(17) Following the return of the drafts in question to the Branch 
Bank by the Bank of Washington, the Branch Bank charged back to 
the Bank of Halifax the face amounts of all eight drafts and returned 
the said drafts to the Bank of Halifax. The Bank of Halifax refused to 
accept the return of the drafts, and in turn forwarded the same back 
to the Branch Bank, which is now the holder of the same. 

“(18) The Bank of Washington acted at all times in good faith in its 
efforts to collect the drafts in question. By reason of the prior course 
of dealings between plaintiff and defendant in the handling of these and 
other similar drafts for collection from this Hog Market, the Bank of 
Washington did not convert these drafts by failing to return them 
promptly to the Branch Bank. 

“(19) The Branch Bank was not damaged by the conduct of the 
Bank of Washington in attempting to collect the drafts for the reason 
that Branch Bank has offered no evidence tending to establish that the 
drafts would have been paid except for the conduct of defendant Bank. 

“(20) The Branch Bank was not the owner of said drafts, but holder 
thereof as an agent for collection. 

“Upon the foregoing findings of fact, the Court reaches the following: 


“Conclusions of Law 

“(1) The Washington Hog Market and not the Bank of Wash- 
ington was the drawee in all the drafts involved herein. 

“(2) The Bank of Washington did not accept the said drafts. 

“(3) The Branch Bank has not been damaged by the conduct 
of the Bank of Washington in attempting to collect the drafts. 

“(4) The Branch Bank is not the real party in interest and not 
entitled to maintain this action; 

“It Is Therefore Ordered, Adjudged and Decreed that the 
plaintiffs action be, and the same hereby is dismissed, and the 
costs taxed against the plaintiff.” 
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Plaintiff excepted (1) to designated findings of fact and conclusions 
of law made by the court, (2) to the court’s refusal to make the findings 
of fact and conclusions of law requested by plaintiff, (3) to the judg- 
ment, and appealed. 

Carr & Gibbons, Wilson, for plaintiff-appellant. 

Finch, Narron, Holdford & Holdford, Wilson, and Rodman & Rodman, 
Washington, for defendant-appellee. 


BOBBITT, J.—Upon waiver of jury trial, the court’s findings of fact, 
if supported by competent evidence, are as conclusive as the verdict of a 
jury. Moreover, a finding of fact to which no exception is taken is pre- 
sumed to be supported by competent evidence. Constitution of North 
Carolina, Article IV, Section 13; City of Goldsboro v. Atlantic Coast Line 
R. R. Co., 246 N.C. 101, 107, 97 S.E.2d 486, and cases cited. Plaintiff's 
assignments of error must be considered in the light of these well es- 
tablished legal principles. 

Plaintiff assigns as error the court's finding of fact and legal conclu- 
sion that Washington Hog Market, not defendant, was the drawee in 
the drafts, and the court’s legal conclusion that defendant did not accept 
the drafts. Plaintiff contends defendant was in fact and in law the 
drawee, accepted them, actually or constructively, and is obligated on 
the drafts to plaintiff as owner and holder thereof. 

Under G.S. § 25-143, “(t)he drawee is allowed twenty-four hours after 
presentment in which to decide whether or not he will accept the bill.” 
(Our italics.) Under G.S. § 25-144, “(w)here a drawee to whom a bill 
is delivered for acceptance destroys the same or refuses within twenty- 
four hours after such delivery, or within such other period as the holder 
may allow, to return the bill accepted or nonaccepted to the holder, he 
will be deemed to have accepted the same.” (Our italics.) Plaintiff 
contends defendant's failure to pay or return the drafts within twenty- 
four hours after it received them constituted acceptance of the drafts 
by defendant. This contention assumes defendant was the drawee. 

Washington Hog Market purchased hogs from H & N Hog Market. 
H & N Hog Market asserted Washington Hog Market was indebted to 
it, for hogs listed on the invoices, in the amounts for which the drafts 
were drawn. 

H & N Hog Market had no account with defendant. Defendant 
was not indebted or otherwise obligated to it. Washington Hog Market, 
which had an account with defendant, had not authorized defendant to 
charge these drafts or any drafts to its account. 

A bill of exchange is defined as “an unconditional order in writing, 
addressed by one person to another, signed by the person giving it, re- 
quiring the person to whom it is addressed to pay on demand or at a 
fixed or determinable future time a sum certain in money to order or to 
bearer.” G.S. §25-133. Absent evidence of special arrangements, the 





888 THE BANKING LAW JOURNAL 


reasonable inference is that a draft is addressed to a party obligated to 
the drawer to make such payment. 

A check is defined as “a bill of exchange drawn on a bank payable on 
demand.” G.S. § 25-192. It is an order to the bank on which it is 
drawn to pay the amount thereof and charge it to the drawer’s account. 
In respect to a check, the bank on which it is drawn is the drawee; and, 
when presented to the drawee, the provisions of G.S. § 25-143 apply. 

G.S. § 25-94, to which plaintiff directs our attention, provides: “Where 
the instrument is made payable at a bank it is equivalent to an order 
to the bank to pay the same for the account of the principal debtor 
thereon.” But this provision contemplates a siuation where the drawer 
of the instrument has or purports to have an account with the bank at 
which the instrument is payable. 

To support its said contention, plaintiff cites Mt. Vernon Nat. Bank 
v. Canby State Bank, 129 Or.36, 276 P. 262, 263, 63 A.L.R. 1133. In 
that case, the drawer drew a draft on itself, payable at a bank with 
which the drawer had an account. The opinion states: “Although in 
form a draft, it has all the essential elements of a check.” Again: “When 
the drawer made this check payable at the Canby State Bank, it was 
equivalent to an order on that bank to pay the same and charge to its 
account.” (Our italics.) Decisions relating (1) to checks, or (2) to 
drafts where the drawer draws the draft on itself, payable by or at a 
bank where the drawer has an account, where the bank, upon payment, 
- can charge the amount thereof to the account of its depositor, are not 
relevant to the present factual situation. 


It seems clear all parties understood the drafts were forwarded to 
defendant as collecting agent, not as drawee. The Vice-President of 
the Bank of Halifax testified: “I knew that these drafts were being 
drawn upon the Washington Hog Market. I knew that the Washington 
Hog Market had to accept and pay these drafts.” Moreover, plaintiff 
forwarded the drafts to defendant “for collection and return of pro- 
ceeds” and, by letter of February 1, 1960, requested defendant to present 
“these drafts for payment and if not paid return to us so we might clear 
our records.” 

Plaintiff contends apart from G.S. § 25-143 and G.S. § 25-144, de- 
fendant’s alleged negligence in failing to return the drafts promptly to 
plaintiff or notify plaintiff of their nonpayment by Washington Hog Mar- 
ket, constituted a constructive acceptance by defendant of the drafts. 
The significance of defendant’s negligence, if any, is discussed below. 
Presently, it is sufficient to say: If defendant was not the drawee, it 
cannot be held liable on the drafts on the theory that it constructively 
accepted said drafts as drawee. The court’s legal conclusion that defen- 
dant “did not accept the said drafts,” assigned as error by plaintiff, was 
correct. 

A drawee (unless also the drawer) becomes liable for the payment 
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of a draft only upon his acceptance thereof. G.S. § 25-68. “Until the in- 
strument is accepted, the payee or holder of the bill must look to the 
drawer for his protection. The liability of the drawee to the payee or 
holder accrues when he makes a valid acceptance of the bill and when 
it is in the possession or is delivered to one who is entitled to enforce the 
engagement contained in the acceptance. The legal intendment of the 
acceptance is that the acceptor engages to pay the instrument according, 
but only according, to the tenor of his acceptance. It is, in short, a 
promise to pay.” 8 Am. Jur., Bills and Notes § 524; 10 C.J.S. Bills and 
Notes § 171; G.S. § 25-67. 

Washington Hog Market, when notified by defendant of its receipt 
thereof for collection, did not pay or otherwise accept the drafts. What- 
ever its indebtedness or liability to H & N Hog Market for purchase 
price for hogs, Washington Hog Market is not liable to anybody on the 
drafts absent its acceptance thereof. 

Under the circumstances, the evidence was amply sufficient to sup- 
port the court’s findings of fact and legal conclusions that the drawee in 
each of these drafts was Washington Hog Market; that the drafts were 
forwarded to defendant for collection from Washington Hog Market, 
not for acceptance by defendant as drawee; and that defendant did not 
accept the drafts and is not liable thereon. In a strikingly similar fac- 
tual situation, it was so held by the Supreme Court of Texas in Tyler 
Bank & Trust Company v. Saunders, 159 Tex. 158, 317 S.W.2d 37. 

Having reached the conclusion defendant is not liable to plaintiff on 
the drafts, we consider now whether defendant is liable to plaintiff for 
the amount of the drafts as damages caused by the alleged negligence 
of defendant. In this connection, it is noted: While the court found 
defendant acted in good faith in its efforts to collect the drafts, to which 
plaintiff excepted, no finding of fact was made as to whether defendant 
was negligent. Decision was based on a finding of fact and legal con- 
clusions, to which plaintiff excepted, (1) that plaintiff had not been 
damaged by defendant’s conduct, and (2) that plaintiff is not the real 
party in interest and therefore cannot maintain this action. 

The author of the Annotation in 19 A.L.R. 555, 556, citing decisions 
from many jurisdictions, says: “Despite expressions to be found in some 
cases to the effect that the measure of damages for breach of duty by a 
bank in respect to the collection of commercial paper is the face of the 
paper involved, the true rule, supported by the overwhelming weight of 
authority, is that the damages are measured by the actual loss suffered 
by the owner of the paper, in consequence of the negligence or mis- 
conduct of the bank; at least, in the absence of bad faith, or positive 
wrongdoing, or failure to return the paper.” In support of this state- 
ment, these North Carolina decisions are cited: Stowe v. Bank, 14 N.C. 
408; Bank of New Hanover v. Kenan, 76 N.C. 340; American Nat. Bank 
v. Savannah Trust Co., 172 N.C. 344, 90 S.E. 302, and on subsequent 
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appeal, American Nat. Bank v. Savannah Trust Co., 177 N.C. 254, 98 
S.E. 595. 

We think the evidence amply sufficient to support the court’s finding 
of fact that defendant acted in good faith in its efforts to collect the 
drafts. There is no evidence of positive wrongdoing on the part of 
defendant. Defendant returned the drafts to plaintiff immediately when 
requested to do so. The drafts were presented by defendant to Wash- 
ington Hog Market. Negligence, if any, on the part of defendant, con- 
sists in the failure to notify plaintiff promptly of its inability to collect 
the drafts from Washington Hog Market. 

H & N Hog Market was a regular customer of the Bank of Halifax. 
When each draft was drawn, H & N Hog Market had nothing more 
than a creditor’s claim against Washington Hog Market. The draft 
procedure was adopted as a method of collecting the debt. 

When the drafts were deposited in the Bank of Halifax, the account 
of H & N Hog Market was credited with the amount thereof subject 
to the terms and provisions of the agreement set forth in Finding of 
Fact. No. 5. It was agreed the Bank of Halifax was to act “only as de- 
positor’s collecting agent” and assumed “no responsibility beyond the 
exercise of due care.” It was further agreed: “All items are credited 
subject to final payment in cash or solvent credits. This Bank will not 
be liable for default or negligence of its duly selected correspondents 
nor for losses in transit, and each correspondent so selected shall not 
be liable except for its own negligence.” 

The Bank of Halifax, a regular customer of plaintiff, stamped its 
endorsement on the drafts and promptly forwarded them to plaintiff. 
Upon receipt, plaintiff credited the account of the Bank of Halifax with 
the amount thereof subject to the terms, and provisions of the agreement 
set forth in Finding of Fact No. 6. It was agreed plaintiff was to act 
“only as depositor’s collecting agent, until actual final payment in cash 
or solvent credits; and when such items are credited to depositor’s ac- 
count it is with the understanding that same is subject to final payment 
and that any such items may be charged back at any time before final 
payment, and that until final payment, the Branch Banking & Trust 
Company may refuse payment of any check or draft drawn against such 
uncollected items.” It was further agreed: “Branch Banking & Trust 
Company’s liability is limited to the exercise of due care.” Again: “... 
Branch Banking & Trust Company will not be held liable for failure, 
default or neglect of any such payor bank or of any duly selected cor- 
respondent, or for losses in transit.” Plaintiff promptly forwarded the 
drafts to defendant “for collection and return of proceeds.” 

There is no evidence of negligence on the part of the Bank of Hali- 
fax. Nor is there evidence of negligence on the part of plaintiff. No 
reason appears why plaintiff was not legally entitled to charge the 
amount of these uncollected and unaccepted drafts to the Bank of Hali- 
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fax or why the Bank of Halifax, in turn, was not legally entitled to charge 
the amount thereof to H & N Hog Market. Indeed, they were entitled 
to do so under the express terms and conditions of the agreements under 
which credit had been given. The credits given “were purely tem- 
porary and conditional.” American Barrel Co. v. Commissioner of 
Banks, 290 Mass. 174, 195 N.E. 335, 338. 

Since the drafts were neither paid nor accepted by the drawee, the 
only persons liable thereon were these: Bank of Halifax, as endorser, 
was liable thereon to plaintiff; and, in turn, H & N Hog Market, the 
drawer, was liable thereon to the Bank of Halifax. Apart from the ex- 
press agreements under which the drafts were deposited and credited, 
the words “No Protest,” were plainly printed on each draft. Thus, the 
drawer (H & N Hog Market) and initial endorser (Bank of Halifax) 
remained liable thereon notwithstanding a failure to make formal protest, 
presentment or notice of dishonor. G.S. §§ 25-118; 25-116; 25-117; 
Shaw v. McNeill, 95 N.C. 535; Pearson v. Westbrook, 206 N.C. 910, 174 
S.E. 291; Daniel on Negotiable Instruments, Seventh Edition, Vol. II, 
§ 1262. 

Plaintiff concedes it received the drafts originally as agent for col- 
lection and was not, originally, the real party in interest under G.S. 
§ 1-57. First Nat. Bank v. Rochamora, 193 N.C. 1, 136 S.E. 259; Worth 
Co. v. International Sugar Feed Co., 172 N.C. 335, 90 S.E. 295; Third 
Nat. Bank v. Exum, 163 N.C. 199, 79 S.E. 498. It contends it became 
the owner and holder of the drafts and the real party in interest by 
reason of its admission of liability to the Bank of Halifax under the cir- 
cumstances set forth below. 

On February 1, 1960, plaintiff requested defendant to present “these 
(listed) drafts for payment and if not paid return to us so we might 
clear our records.” On February 2, 1960, defendant, upon receipt of 
plaintiff's letter, returned the drafts to plaintiff. Thereupon, as plain- 
tiffs President testified, plaintiff “undertook to charge them back to the 
Bank of Halifax.” Again: “The Bank of Halifax refused to accept the 
charge.” The Bank of Halifax returned the drafts to plaintiff. On Feb- 
ruary 5, 1960, plaintiff's Vice-President wrote defendant, addressing the 
letter to defendant’s Cashier. This letter, in part, reads: “Our depositor 
has refused to accept these items, due to the length of time they were 
held by you. Please forward us your check less your usual charge in 
payment of these items.” Plaintiff enclosed with said letter a “Letter 
of Transmittal” dated February 5, 1960, on which the drafts were listed, 
in which it was stated the drafts were enclosed “for collection and re- 
turn of proceeds.” 

Plaintiff made its first demand on defendant for payment after plain- 
tiffs customer, Bank of Halifax, “refused to permit us to return the 
drafts . . . on account of the passage of time.” “(S)ome time later,” so 
plaintiff's President testified, when asked “a point-blank question,” plain- 
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tiff “admitted its liability on the drafts to the Bank of Halifax.” This 
stipulation appears in the case on appeal: “. . . the Bank of Halifax de- 
clined to accept these items to be charged back to its account by the 
Branch Banking and Trust Company on the ground of the delay in- 
volved.” This statement of plaintiff's President is of interest: “The 
Branch Bank does not assert any claim against’ the Bank of Halifax or 
the drawer of these drafts at this time.” (Our italics.) 

It is understandable that plaintiff would be disposed to acquiesce in 
the contention of the Bank of Halifax, its customer, and the Bank of 
Halifax would be disposed to act in the interests of H & N Hog Market, 
its customer. However, nothing in the record indicates the collected 
balance in the account of the Bank of Halifax with plaintiff was less 
than the amount of the drafts. Nor does it appear that the collected 
balance in the account of H & N Hog Market with the Bank of Halifax 
was less than the amount of the drafts. The Vice-President of the Bank 
of Halifax testified: “I had no suspicions about its (H & N Hog Market) 
‘financial condition. They were regular customers of our bank. They 
were solvent at the time as far as I know. We did not call them or 
attempt to charge these items back to our customers, the H & N Hog 
Market.” 

When plaintiff “admitted its liability” to the Bank of Halifax, ab- 
solutely or tentatively, it admitted a liability that did not exist. Its 
gratuitous admission of liability conferred no legal rights on plaintiff. 
The Bank of Halifax had no legal right to maintain an action against 
defendant on the drafts. Any right of action the Bank of Halifax had 
against defendant was for such loss, if any, as it suffered on account of 
defendant's negligence. Such an action, “not arising out of contract,” 


was not assignable. G.S. § 1-57. 


Plaintiff's legal rights were neither increased nor decreased by reason 
of its said admission of liability. Any right of action it had or now has 
against defendant was and is for such loss, if any, as it suffered on account 
of defendant’s negligence. No such loss is alleged or shown. This action 
is by plaintiff, as the alleged owner and holder of the drafts, to recover 
the amount thereof. Loss resulting from plaintiff's gratuitous admission 
of nonexistent liability to the Bank of Halifax cannot be considered a 
loss proximately caused by defendant’s negligence. 

Each of the cases cited by plaintiff is factually distinguishable. It is 
deemed sufficient to consider in detail only Standard Trust Co. v. Com- 
mercial Nat. Bank, 166 N.C. 112, 81 S.E. 1074, and on subsequent appeal, 
Standard Trust Co. v. Commercial Nat. Bank, 167 N.C. 260, 83 S.E. 474, 
referred to in plaintiff's brief as the leading case and as setting forth 
the grounds on which “plaintiff framed its complaint.” 

In Standard Trust Co. v. Commercial Nat. Bank, 166 N.C. 112, 81 
S.E. 1074, the plaintiff appealed from a judgment of nonsuit entered 
at the close of plaintiff's evidence. The judgment was reversed and the 
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cause remanded for trial. As disclosed by plaintiff's evidence, the fac- 
tual situation was as follows: (1) The action involved a check drawn 
on defendant (drawee) by Cone, its depositor. (2) The payee, Latham, 
Alexander & Co., was a customer of plaintiff. It deposited the check 
with plaintiff and was given immediate credit. (3) In accordance with 
their prior agreement, the payee drew out by his checks on plaintiff the 
amount of said deposit. (4) Defendant, after receipt of said check, did 
not pay it but held it for two days and then returned it, indicating it had 
been protested for nonpayment, notwithstanding its customer had funds 
to his credit more than sufficient to pay the check. (5) At or about the 
time defendant received the check, it also received word its depositor 
had attempted to commit suicide; and thereupon, having ascertained 
its depositor’s financial condition, defendant charged against its de- 
positor’s account the sum of $10,000 to cover a note in that amount due 
by its depositor to defendant. (6) Meanwhile, plaintiff's depositor went 
into bankruptcy. It had no funds on deposit with plaintiff out of which 
the check could be realized. . (7) Defendant’s depositor, the drawer of 
the check, was also insolvent. It is noted: Plaintiff's depositor had be- 
come bankrupt. Hence, plaintiff suffered actual loss because it could 
not charge back or otherwise collect from its depositor. None of the 
forwarding banks, which occupied the status of plaintiff herein, was a 
party to the action. 

Plaintiff stresses these evidential facts: The drafts were forwarded by 
the Bank of Halifax to plaintiff along with numerous checks, “for col- 
lection and remittance—Credit.” When forwarded by plaintiff to de- 
fendant, the drafts were designated Cash Drafts on the Letters of Trans- 
mittal. Plaintiff contends the drafts were forwarded in each instance as 
cash items. 

Checks, when presented to a drawee bank for payment, are subject 
to the twenty-four hour rule prescribed by G.S. § 25-143 and G.S. § 25- 
144; but these drafts forwarded to defendant for collection by it from 
Washington Hog Market, were not subject to the provisions of G.S. § 25- 
143 and G.S. § 25-144. It is noted that a draft may be payable “on de- 
mand or at a fixed or determinable future time.” G.S. § 25-133. The 
notation, “Cash Draft,” indicates it is payable on demand. 

Plaintiff's President testified: “In our bank cash items mean checks 
and other credit instruments that are received for immediate credit.” 
(Our italics) He testified further: “Our bank had forwarded various 
other drafts prior to these drafts to the Bank of Washington drawn on 
the Washington Hog Market. The Bank of Washington would make 
remittance to us by sending us a bank draft. Until we received that 
bank draft we couldn’t know whether the drafts had been paid by the 
Washington Hog Market or not.” (Our italics.) 

Prior drafts, all of which were ultimately collected by defendant and 
remitted to plaintiff, had been held by defendant for various lengths of 
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time before collected by defendant. In October and November of 1959, 
eight such drafts had been held by defendant, pending collection thereof 
from Washington Hog Market, for periods of time varying from four- 
teen to twenty days. Although plaintiff, by letter of February 10, 1960, 
after the present controversy had arisen, demanded that defendant pay 
to it the amount of the eight drafts now in controversy “plus 6% interest 
for the length of time they have been held by you,” nothing appears to 
indicate plaintiff ever called on defendant for the payment of 6% in- 
terest on prior (collected) drafts for the length of time they were held 
by defendant pending collection. 


The term “cash item” is not defined by statute. If it has a precise 
meaning in banking circles, the evidence does not disclose such mean- 
ing. In our view, the evidence tending to identify these drafts by the 
label, “cash item,” is competent for consideration, along with, all other cir- 
cumstances, as bearing upon whether defendant was negligent, in a 
properly constituted action by a party in interest, namely, a party who 
has suffered actual loss on account of the alleged negligence of defend- 
ant. Plaintiff having failed to establish it has suffered actual loss on 
account of the alleged negligence of defendant, such evidence, what- 
ever its probative value, is not pertinent to present decision. 


Plaintiff suggests defendant's negligence caused H & N Hog Market 
to sell and deliver hogs to Washington Hog Market and thereby suffer 


loss on account of the alleged negligence of defendant. We are not 
now concerned with whether H & N Hog Market has a cause of action 
against defendant grounded on negligence. Suffice to say, no person 
connected with H & N Hog Market testified. There is no evidence 
as to the time, terms or other circumstances of the sales by H & N Hog 
Market to Washington Hog Market. Nor is there evidence as to deal- 
ings, if any, between H & N Hog Market and Washington Hog Market 
during the time defendant held the drafts or subsequent thereto. 


In Grant County Deposit Bank v. McCampbell, 6 Cir., 194 F.2d 469, 
31 A.L.R.2d 909, cited by plaintiff, similar drafts were considered. But 
there the action was by the drawer of the drafts, not by a forwarding 
bank, against the collecting bank and the drawee. This would seem 
to be the proper procedure. In such action, the facts as to the dealings 
and relationships between the drawer and the drawee would be fully 
disclosed. 


We do not hold the evidence insufficient to support a finding of fact 
that defendant was negligent. As to an action grounded on negligence, 
decision here, as in the court below, is on the ground plaintiff has failed 
to show it has suffered actual loss on account of defendant’s conduct, 
its gratuitous admission of liability to the Bank of Halifax under the 
circumstances here disclosed being insufficient to establish a loss proxi- 
mately caused by defendant's negligence. 
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The conclusions reached require that the judgment of the court be- 
low be, and it is, affirmed. 

Affirmed. 

RODMAN, J., took no part in the consideration or decision of this 
case. 

PARKER, Justice (dissenting). 

Branch Banking and Trust Company, hereafter called Branch Bank, 
received the drafts from the Bank of Halifax originally as an agent 
for collection. As such it was not originally the real party in interest 
under G.S. § 1-57, and nothing else appearing would not be entitled 
to maintain this action. First Nat. Bank v. Rochamora, 193, N.C. 1, 136 
S.E. 259; Worth v. International Sugar Feed Company, 172 N.C. 335, 
90 S.E. 295; Third Nat. Bank v. Exum, 163 N.C. 199, 79 S.E. 498. 

The 6th finding of fact in part is: “The Bank of Halifax was given 
credit for the drafts upon their receipt by the Branch Bank.” 

According to the agreement between Branch Bank and the Bank of 
Halifax, set forth in the 6th finding of fact, when the Branch Bank gave 
the Bank of Halifax credit for the drafts upon their receipt, it had the 
right of timely charge back if the drafts were not paid. Unquestionably, 
Branch Bank expected to receive prompt payment within twenty-four 
hours from the Bank of Washington or timely notice from the Bank of 
Washington of nonpayment of the drafts, which would have enabled it 


to reverse its credit to the Bank of Halifax, and charge the items back. 
According to the agreement between them, Branch Bank’s liability to 
the Bank of Halifax is limited to the exercise of due care. 


This is the 17th finding of fact: “Following the return of the drafts 
in question to the Branch Bank by the Bank of Washington, the Branch 
Bank charged back to the Bank of Halifax the face amount of all eight 
drafts and returned the said drafts to the Bank of Halifax. The Bank of 
Halifax refused to accept the return of the drafts, and in turn forwarded 
the same back to the Branch Bank, which is now the holder of same.” 

The parties stipulated in a pre-trial conference as follows: “It is 
stipulated that the Bank of Halifax declined to accept these items to be 
charged back to its account by the Branch Banking and Trust Company 
on the ground of the delay involved.” 

J. E. Paschall, president of Branch Bank, testified as follows: “The 
Branch Banking and Trust Company did not notify the Bank of Halifax 
of the nonpayment of these items prior to their return by the Bank of 
Washington. The Branch Bank did not notify the Bank of Halifax be- 
cause they were considered as paid. I know why we did not notify 
the Bank of Halifax. We did not notify them because we were looking 
to the Bank of Washington for payment. We were looking to the Bank 
of Washington for payment because of the lapse of time. The lapse 
of time was 24 hours plus mailing time and, after that, we considered 
them paid. When these drafts were returned by the Bank of Washington 
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to the Branch Banking and Trust Company, the Branch Banking and 
Trust Company undertook to charge them back to the Bank of Halifax. 
The Bank of Halifax refused to accept the charge. The Branch Bank 
admitted its liability on the drafts to the Bank of Halifax. This ad- 
mission of liability was when I was asked a pointblank question. The 
conversation that took place was some time later. I don’t remember just 
exactly when, but we admitted it as soon as we found out they did not 
accept them. The Bank of Halifax refused to permit us to return the 
drafts as soon as the drafts got back to them on account of the passage 
of time. They claim that the drafts were paid or they thought they 
were paid. Of course, we knew that they were correct. We had re- 
ceived the drafts back from the Bank of Washington before the Bank 
of Halifax made that decision because they thought they were paid. 
The Branch Bank does not assert any claim against the Bank of Halifax 
or the drawer of these drafts at this time.” 

Fletcher H. Gregory, Jr., vice president of the Bank of Halifax, 
testified: “On February 2, 1960, the Branch Bank undertook to charge 
these drafts to our account. They returned the drafts to us. We did 
not accept the drafts. We did not accept the drafts (sic). In the absence 
of notice to the contrary, we considered that the transactions were closed 
and that the drafts had been finally paid and that we had final credit at 
the Branch. We had entered into a deposit arrangement at the Branch 
Banking and Trust Company under the terms of which items were de- 
posited subject to final payment. We did not accept this charge back 
under the terms of that arrangement because we considered that final 
payment had been made. When the Branch Bank returned these drafts 
to the Bank of Halifax, we did not undertake to charge them back to the 
account of the H & N Hog Market. We did not call on the H & N Hog 
Market for all of them. The Branch Banking and Trust Company, has 
admitted liability to the Bank of Halifax on these drafts. The Branch 
Banking and Trust Company paid the Bank of Halifax for these drafts.” 

Appellant states in its brief: “However it be viewed, whether under 
the deposit agreement or under the terms of the Negotiable Instruments 
Act, the Plaintiff lost its right to charge the drafts back to its forwarder 
on account of the lapse of time. There upon, it admitted its liability.” 

The majority opinion states: “No reason appears why plaintiff was 
not legally entitled to charge the amount of these uncollected and un- 
accepted drafts to the Bank of Halifax or why the Bank of Halifax, in 
turn, was not legally entitled to charge the amount thereof to H & N 
Hog Market. Indeed, they were entitled to do so under the express 
terms and conditions of the agreement under which credit had been 
given. The credits given ‘were purely temporary and conditional.’” 
The majority opinion cites in support of the above statement American 
Barrel Co. v. Commissioner of Banks, 290 Mass. 174, 195 N.E. 335. As 
I read this case it does not support the above statement. The facts in 
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the Massachusetts case are entirely different, in that the vital point here 
of the long delay by Branch Bank to notify the Bank of Halifax of the 
nonpayment of the drafts was not presented in the Massachusetts case, 
and that opinion doesn’t even mention such a point. 


The majority opinion further states: “When plaintiff ‘admitted its 
liability’ to the Bank of Halifax, absolutely or tentatively, it admitted 
a liability that did not exist. Its gratuitous admission of liability con- 
ferred no legal rights on plaintiff.” 


I do not agree with the two above statements quoted from the 
majority opinion. In my opinion, Branch Bank’s admission of liability 
to the Bank of Halifax is based upon the fact that Branch Bank realized 
it had breached its agreement with the Bank of Halifax to exercise due 
care, which exercise of due care means it was the positive legal duty 
of Branch Bank to notify in apt time the Bank of Halifax of the nonpay- 
ment of these drafts, so that the Bank of Halifax could protect itself 
against H & N Hog Market, to whom it is reasonable to infer from the 
findings of fact the Bank of Halifax had paid the face value of the drafts 
after it had not heard of their nonpayment for such a long time from 
Branch Bank. 


The drafts here constitute commercial paper in the strictest sense, 
and must be regarded as favored instruments, as well on account of 


their negotiable quality as their universal convenience in mercantile 
affairs. Goodman v. Simonds, 20 How. 343, 15 L.Ed. 934, 941. The 
office of these drafts was to collect for the drawer, H & N Hog Market, 
Weldon, North Carolina, from the drawee, Washington Hog Market, 
at the Bank of Washington, Washington, North Carolina, money to 
which the former may be entitled. 7 Am.Jur., Bills and Notes, Section 
6—Bills of Exchange and Drafts. 


These drafts are cash items. “Cash items, in banking phraseology, 
mean notes, checks, or memoranda in the paying teller’s possession at 
the close of a day’s work which he, for the time being, treats as cash 
in order to make his books balance.” Green v. Farmers & Merchants 
State Bank, Tex.Civ.App., 100 S.W.2d 132, 138. To the same effect, 
La Monte v. Mott, 93 N.J.Eq. 255, 116 A. 269, affirming 93 N.J.Eq. 229, 
107 A. 462, 469. 

This is the court’s 7th finding of fact: “The Branch Bank forwarded 
said drafts to the Bank of Washington with its letter of transmittal on a 
form containing the following provisions: “We enclose for collection and 
return of proceeds as listed below. Deliver documents only on pay- 
ment. Correspondents will be held liable for loss resulting from delay in 
returning papers. Return promptly all unpaid bills. Please report by 
date of letter. Wire nonpayment of items of $1,000.00 and over. Do not 
protest items $1,000.00 or under, or those bearing this stamp or similar 
authority of a preceding endorser.’ On the above form the Branch Bank 
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typed the words ‘Cash draft,’ followed by the amount of each of said 
drafts.” 

The drawee, Washington Hog Market, is allowed twenty-four hours 
after presentment of these drafts to it by the Bank of Washington in 
which to decide whether or not it will accept these drafts. G.S. § 25-143. 

G.S. § 25-96 reads: “Except as herein otherwise provided, when a 
negotiable instrument has been dishonored by nonacceptance or non- 
payment, notice of dishonor must be given to the drawer and to each 
indorser, and any drawer or indorser to whom such notice is not given 
is discharged.” 

G.S. § 25-111 reads: “Where the person giving and the person to 
receive notice reside in different places the notice must be given within 
the following times: (1) If sent by mail it must be deposited in the 
post office in time to go by mail the day following the day of dishonor, 
or if there be no mail at a convenient hour on that day, by the next 
mail thereafter; (2) if given otherwise than through the post office, then 
within the time that notice would have been received in due course of 
mail if it had been deposited in the post office within the time specified 
in the last subdivision.” 

The machinery, which is set up by modern banking to facilitate the 
flow of commercial, negotiable instruments, is geared to these statutes. 

Branch Bank by its long delay in notifying the Bank of Halifax of 


the nonpayment of these drafts lost its right to charge the drafts back 
to the Bank of Halifax under its agreement, and also lost its right to 
proceed against its forwarder the bank of Halifax, on its endorsement by 
virtue of the sections of our Negotiable Instruments Act above quoted. 
Due to its long delay, and at this point, Branch Bank became the owner 
and holder of these drafts for value. 


In my opinion, the evidence and the findings of fact clearly show that 
Branch Bank is the owner and holder for value of these drafts in the 
amount of their face value $5,569.26 which it has paid to its forwarder, 
the Bank of Halifax, and which it realizes it cannot recover from the 
Bank of Halifax because it breached its duty with the Bank of Halifax 
to exercise due care, and is entitled to maintain this action against the 
Bank of Washington based upon negligence. American National Bank 
v. Savannah Trust Company, 172 N.C. 344, 90 S.E.302; Id., 177 N.C. 
254, 98 S.E. 595; Annotation, 6 A.L.R. 618. 

In my opinion, the 3rd conclusion of law of the trial judge: “The 
Branch Bank has not been damaged by the conduct of the Bank of 
Washington in attempting to collect the drafts,” and his 4th conclusion 
of law: “The Branch Bank is not the real party in interest and not 
entitled to maintain this action,” are not supported by the findings of 
fact, and are erroneous and unrealistic. Unless Branch Bank can re- 
cover from the Bank of Washington, it will lose $5,569.26, the face value 
of these drafts. 
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Plaintiff alleges alternatively: “13. Even if it should be determined 
that the defendant did not accept said drafts, nevertheless, the defend- 
ant negligently failed in its duty as collecting agent to collect said 
drafts promptly or to return them promptly. The defendant extended 
credit to the Washington Hog Market, contrary to the plaintiff's instruc- 
tions, by not requiring the prompt payment of said drafts upon pre- 
sentment, although it knew or should have known, and is charged with 
the knowledge that the said Washington Hog Market was then in serious 
financial difficulties. The acts of the defendant as herein alleged con- 
stituted negligence in the performance of its duty to the plaintiff, as 
a result of which the plaintiff has been damaged in an amount equal 
to the face amount of said drafts, to wit, the sum of $5,569.26.” 


Defendant alleged as a further answer and defense a plea of 
estoppel, as set forth in the majority opinion. 

The majority opinion states near its close: “We do not hold the evi- 
dence insufficient to support a finding of fact that defendant was 
negligent.” 

In my opinion, the facts found by the trial judge show as a matter 
of law that the defendant was negligent, and that such negligence has 
proximately caused Branch Bank a loss of $5,569.26, the face value of 
the drafts. I am further of opinion that the findings of fact show that 
Branch Bank is not estopped to maintain this action against the Bank 
of Washington. 

The rapid flow of cheques, drafts and other commercial paper is 
vital to modern business and modern banking. The requirement that 
payment must be made or notice of dishonor given within the estab- 
lished and allowable time is essential to present day operations of 
business and of banking. To hold, as the majority opinion seems to 
hold, that a receiving bank is permitted to charge a cash item back 
to its customer, who has in all probability, paid such amount to its 
depositor, days and weeks after its dishonor, will create utter confusion, 
and tend to impair, and hamper our credit system and the operations 
of banking. As appellant aptly says in its brief: “a time honored maxim 
among bankers warns, ‘Never let the sun set on a Cash Item.’” 


My vote is to remand the case back to the lower court to reverse 
the judgment below, and to enter conclusions of law upon the facts 
found, as set forth above, and then to enter judgment for the plaintiff. 


HIGGINS, J., joins in dissenting opinion. 
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Court Refuses Temporary Restraining Order in 
Chicago Bank Merger Case 


In the Chicago bank merger case, Judge Miner of the 
District Court refused to issue a temporary restraining order 
pending the hearing and decision of a motion for preliminary 
injunction brought on by the Government in its suit to prevent 
the merger of Continental Illinois National Bank and Trust 
Company of Chicago and City National Bank and Trust Com- 
pany of Chicago.* 


In his order Judge Miner stated that the merger had pro- 
gressed too far to avoid irreparable injury to the City National 
Bank by the issuance of a temporary restraining order, and that 
the issuance of such an order would destroy any possibility of 
effectuating the merger. He added that any restraining order 
would nullify the finding of the Comptroller of the Currency 
that the merger is in the public interest without affording the 
banks an opportunity to litigate that question. United States 
v. Continental Illinois National Bank and Trust Company of 
Chicago and City National Bank and Trust Company of 
Chicago, United States District Court, Northern District of 
Illinois, August 31, 1961. The order of the court follows: 


This court is fully mindful of the importance of the litigation and 
the impact it may have upon banking institutions. The court also rec- 
ognizes the weighty responsibility of the Attorney General in guarding 
against any antitrust violations and joins in his vigilance agi inst any 
infractions. 

Any order of the court made herein is not intended to adjudicate 
or even reflect upon the ultimate litigation whether or not the merger 
in question is valid under the antitrust laws. The complaint and the 
arguments presented are insufficient to predicate any judgment there- 
upon. 

* After Judge Miner’s decision the United States withdrew its motion for a 


preliminary injunction. Presumably the suit will go to trial on the merits where the 
question whether the merger violates the antitrust laws will be determined. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 132. 
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The purpose of restraining order is to preserve the status of the 
parties. It is clear from the testimony that the merger has progressed 
too far to avoid irreparable injury to the City National Bank by the 
issuance of a restraining order. In fact, it appears to the court from 
the testimony that a restraining order would destroy any possibility of 
effectuating this merger. This court of equity cannot sanction irrepara- 
ble injury upon any litigant, or prevent the proposed merger by a re- 
straining order without a full hearing on the issues involved. 


Section 1828 — Regulations Governing Insured Banks — confers upon 
the Comptroller of Currency the right and power to examine and con- 
sider proposed mergers of banks and their effects on competition, etc. 
It provides that the Comptroller shall request a report from the Depart- 
ment of Justice embracing its views, and that it shall not approve any 
merger unless, after considering all factors, it finds the transaction to be 
in the public interest. The Comptroller of Currency did act under the 
said statute and did sanction the merger as being in the public interest 
after prolonged negotiations and conferences between the banks, the 
Department of Justice, the Comptroller of Currency, and other gov- 
ernmental agencies. 


The Court is advised that similar litigation is presently pending in 
other states involving bank mergers wherein the unrestrained power of 
the Comptroller of Currency to approve bank mergers may be adjud- 
icated. It would be eminently unfair or abrupt to prevent consumma- 
tion of the within merger by a restraining order prior to the rendition 
of a final legal judgment on that power. Furthermore, any restraining 
order would nullify the finding of the Comptroller of Currency that 
the merger is in public interest without affording the banks an oppor- 
tunity to litigate it. Also, the uncontradicted testimony before the court 
is that the merger has been virtually completed except for the physical 
transfer of the assets. 


It appears further from the testimony that a stipulation was entered 
into between the Department of Justice and the banks providing that, in 
the event a complaint is filed within 30 days of the date of consummation 
of the merger, no prejudice to the: plaintiff shall arise from the aforesaid 
delay in filing the complaint and the defendants will not rely upon the 
fact that they consummated the merger prior to the filing of the com- 
plaint, either as a defense to the merits of this action or as an objection 
to the relief which the United States may seek in this action. Attached 
to that stipulation is a copy of the complaint which the Department of 
Justice was prepared to file, which said complaint is virtually the same 
as the complaint filed herein. The court concludes that the banks 
relied upon that stipulation in proceeding with the consummation of 
the merger. A motion for the issuance of a temporary restraining order 
is hereby denied. 
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Action Challenging Establishment of National Bank 
Dismissed 


Camden Trust Company, a New Jersey banking corpora- 
tion, with its principal place of business in Camden opposed 
an application to the Comptroller of the Currency for the estab- 
lishment of a national bank at Delaware Township, Camden 
County, New Jersey. Upon the Comptroller's preliminary ap- 
proval of the application, the president of Haddonfield National 
Bank of Haddonfield, New Jersey sent a letter to all its share- 
holders inviting them to subscribe for shares in the new bank 
and stating that: “It is expected that [the new bank] will be 
an affiliate of the Haddonfield National Bank and that its affairs 
will be conducted by the same management and under the same 
policies. .. .” 

Camden Trust Company commenced an action against the 
Comptroller challenging the establishment of Delaware Valley 
National Bank, the new national bank. 

On motion and cross motion for summary judgment the 
court held that the Comptroller was entitled to judgment as a 
matter of law. In its conclusions of law the court stated that 
the Comptroller's exercise of discretion was not subject to judi- 
cial review, that the affiliation of the new bank with Haddon- 
field National Bank did not affect its corporate existence, and 
that 12 U.S.C. § 36(c) (which permits a national bank to 
engage in branch banking in a particular location only if a state 
bank is so authorized) was inapplicable to this case. Camden 
Trust Company v. Gidney (Delaware Valley National Bank, 
Intervening Defendant), United States District Court, District 
of Columbia, Civil Action No. 2-61. The findings of fact and 
conclusions of law follow: 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
This matter having come before the Court for hearings and argument 
on the Defendant's motion for summary judgment, the Intervenor’s 
motion for summary judgment, the Plaintiff's cross motion for summary 
judgment, and the Plaintiff's motion for a preliminary injunction, the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 121. 





NATIONAL BANK 903 


Court having considered the pleadings, the memoranda of points and 
authorities in support of and in opposition to each motion, the affidavits, 
as well as the exhibits and other papers on file in the case, and the 
Court having heard oral argument of counsel for the parties and for 
the State of New Jersey, as amicus curia, the Court hereby enters the 
following findings of fact and conclusions of law: 


FINDINGS OF FACT 


1. The Plaintiff, Camden Trust Company, is a New Jersey banking 
corporation with its principal place of business in the city of Camden, 
New Jersey. Since 1953 it has operated a branch bank at Erlton, Dela- 
ware Township, New Jersey, under authority granted by the Commis- 
sioner of Banking and Insurance of the State of New Jersey. 

2. The Defendant, Ray M. Gidney, is Comptroller of the Currency 
of the United States. 


3. On February 25, 1960, an application was filed with the Comp- 
troller of the Currency of the United States for the organization of a 
national bank at Delaware Township, Camden County, New Jersey. 
The application was signed by the following individuals: Joseph A. 
Auchter, Horace G. Moeller, Rae Crowther, Henry D. Bean, Philip E. 
Scott, Lewis W. Barton, Morris E. Albert, and John C. Gilmour, Jr. 

4. The said application was processed in the usual way as outlined 
in 12 C.F.R. 4.1. In its field investigation the representatives of the 
Comptroller of the Currency were joined by representatives of the Fed- 
eral Reserve Board, and the Federal Deposit Insurance Corporation. 

5. The application was protested orally and in writing by the Plaintiff. 

6. There was an exchange of correspondence between the Commis- 
sioner of Banking and Insurance of the State of New Jersey and the 
Comptroller of the Currency with regard to the aforesaid application 
by letters dated March 10, 1960, March 21, 1960, and March 25, 1960. 
In his letter of March 21, 1960, the Comptroller of the Currency referred 
to the March 10 letter from the New Jersey Commissioner of Banking 
and Insurance and a subsequent telephone discussion between them 
and stated that: 


“Our views are not widely divergent from what you have sug- 
gested, though it should be noted that we do not find any legal 
reason why a group of individuals identified with an existing bank 
may not be prominently identified with the organization of a 
new bank. Section 8 of the Clayton Act gives specific recognition 
to such situations by providing that directors, officers, or em- 
ployees of a Federal Reserve member bank may serve in similar 
capacities in other banks, banking associations, savings banks, 
or trust companies more than 50 per cent of the common stock 
of which is owned directly or indirectly by persons who own 
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directly or indirectly more than 50 per cent of the common stock 
of the member bank. 
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“We share your view that adequate capital should be provid- 
ed for any new institution, and in the case of the pending Dela- 
ware Township application it is noted that the organizers have 
proposed a capital structure of $517,500.00.” 

The New Jersey Commissioner of Banking and Insurance replied to the 

Comptroller's letter of March 21, 1960, as follows: 

“I am glad to acknowledge your reply to our letter of March 












10th expressing my views on the proposed Delaware Township I 
Charter. 
“There would appear to be little conflict in our views on this c 
matter and I feel confident that you will be able to decide the 
a 


matter in the public interest. 

“Since this bank if chartered would be competing in the ‘big 
leagues’ to some extent, the proposed capitalization might be a 
bit low, but I would be satisfied to leave this to your judgment.” 








7. On November 21, 1960, the Comptroller of the Currency gave his 
preliminary approval to the application to organize a national bank in 
Delaware Township, Camden County, New Jersey, under the title 
“Delaware Valley National Bank of Delaware Township” with capital 
of $225,000, surplus of $225,000 and undivided profits of $67,500. 

8. On December 8, 1960, the president of the Haddonfield National 
Bank, Haddonfield, New Jersey, sent a circular letter to all of the 
shareholders of the Haddonfield National Bank in which he advised 
that: 

“It is expected that the DELAWARE VALLEY NATIONAL 
BANK will be an affiliate of the Haddonfield National Bank and 
that its affairs will be conducted by the same management and 
under the same policies as the Haddonfield National Bank. 

“The Board of Directors of the Haddonfield National Bank 
feels this is a very worthwhile undertaking and as shareholders 
you are invited to subscribe for shares in the new bank. Will you 
please indicate on the stub, which appears at the bottom of this 
letter, whether or not you are interested in purchasing shares in 

the new bank and to what extent.” 






















9. The Articles of Association and the Organization Certificate of 
the Delaware Valley National Bank of Delaware Township were ex- 
ecuted on January 19, 1961, and subsequently filed with the Comp- 
troller. 

10. The Comptrollers of the Currency have for many years approved 
applications for the chartering of new national banks affiliated with 


existing banks. 
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CONCLUSIONS OF LAW 

1. The Defendant was authorized, pursuant to the provisions of sec- 
tions 21-28 of the National Bank Act, Title 12 of the United States Code, 
to approve, within the exercise of his discretion, the establishment of 
the Intervenor. The exercise of this discretion is not subject to judicial 
review. 

2. Intervenor, the Delaware Valley National Bank of Delaware 
Township, is a national banking association, a body corporate, 12 U.S.C. 
24, and as such is an instrumentality of the Federal Government, sub- 
ject to its paramount authority. The fact of its affiliation with another 
banking association does not make it any less a body corporate. 


3. The Plaintiff is without standing to challenge the Intervenor’s 
corporate existence. 

4. The Plaintiff is without standing to challenge the Defendant's 
approval of the establishment of a new bank. 

5. The provisions of 12 U.S.C. 36c are inapplicable to this case. 

6. Defendant and Intervenor are entitled to judgment as a matter of 
law. 


CHAIRMAN MARTIN COMMENTS ON 
“TRUST IN LENDING” LEGISLATION 


Chairman of the Board of Governors of the Federal Reserve 
System, William McChesney Martin, appeared before the Sub- 
committee of Production and Stabilization of the Senate Bank- 
ing and Currency Committee in July 1961 and stated the Board's 
position with respect to the “truth in lending” bill, S. 1740, then 
being considered by that Subcommittee. His statement reit- 
erated the fact that the administration of such legislation would 
not constitute an appropriate activity for the Federal Reserve 
System. The major responsibility of the Federal Reserve ac- 
cording to Chairman Martin is influencing the reserves of the 
banking system in the interests of economic stability and growth. 
Although he indicated the Board is in full sympathy with the 
objective of the bill, its administration would not relate to “the 
regulation of the availability and supply of credit in accord- 
ance with the over-all needs of the economy.” The full text 
of his comments is reported in the Federal Reserve Bulletin, 
August 1961. 





BANKING BRIEFS 


Digest of current decisions and reports 


in the field of commercial banking 


Suit Against Michigan National Bank Properly Brought In Nebraska 
Robertson v. Burnett, Supreme Court of Nebraska, 109 N.W. 2d 716 


A provision of the National Bank Act which provides that an action 
may be brought against a national banking association in any state court 
located in the county or city in which such association is located does 
not deprive a state court of its power to entertain an action against a 
national bank located and doing business in another state. For similar 
decisions see B.L.J. Digest (Fifth Edition) § 136. 


Complaint Which Alleged That Banks Falsely Represented Sums 
On Deposit States Cause of Action 


Wheeler v. American National Bank of Beaumont, Supreme Court 
of Texas, 347 N.W. 2d 918 


Receiver’s complaint against banks on behalf of creditors and policy 
holders of insurance company which alleged that banks, for purpose of 
deceiving insurance Commission of Texas, falsely certified that insurance 
company had certain sums of money on deposit states cause of action on 
theory that banks were estopped to deny that the sums falsely represent- 
ed to be on deposit in fact belonged to the insurance company. For 
similar decisions see B.L.J. Digest (Fifth Edition) § 398. 


Depositor’s Negligence Action Against Bank for Injury 
To Thumb Caught in Night Depository Dismissed 


Mortensen v. First Security Bank of Utah, Supreme Court of Utah, 
363 P. 2d 75 


In action brought by depositor against bank for damages for loss of 
thumb which was caught in bank’s night depository, court affirmed 
judgment for bank notwithstanding jury verdict for depositor because 
latter failed to prove that bank was guilty of negligence and it appeared 
that accident was due to depositor’s own fault. For similar decisions 
see B.L.J. Digest (Fifth Edition) § 930. 
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Acceptance of Check Does Not Constitute Presumption 
That Check Taken in Absolute Payment 


Gill v. Mercantile Trust Company, St. Louis Court of Appeals, 
347 S.W. 2d 420 


A check is not payment of a debt unless received as such by express 
agreement and a debt is not discharged until check is paid in due 
course; therefore, where mortgagor did not have sufficient funds on 
deposit to cover check sent for installment payment on mortgage, mort- 
gagor was in default and mortgagee was within its rights in seizing 
automobile. For similar decisions see B.L.J. Digest (Fifth Edition) 
§ 1257. 


Bank Acquires Equitable Lien Upon Assignor’s Interest in Fund 


Carr & Howard Construction Company v. Panhandle State Bank, Court 
of Civil Appeals of Texas, Amarillo, 347 S.W. 2d 793 


Where bank loaned $5,000 to subcontractor in reliance upon assign- 
ment to it of $5,000 withheld by general contractor from amounts 
due to subcontractor as certain contract was being performed, bank 
acquired equitable lien against said funds, and general contractor 
which used said funds to pay creditors of subcontractors to detriment 
of bank was liable for that amount to bank. For similar decisions 
see B.L.J. Digest (Fifth Edition) § 94.5. 


Payee Which Filled In Amount of Note in Excess of That 
Authorized by Accommodation Makers Entitled to Recover 
For Amount Authorized 


Home Finance Service of Lafayette Parish, Inc. v. Black, Court of 
Appeals of Louisiana, Third Circuit, 131 So. 2d 547 


In a suit by payee of note against co-makers, where the uncontra- 
dicted testimony of co-makers was that they signed note in blank and 
authorized its completion for a specific amount, payee by failing to call 
its manager to testify did not sustain its burden of proving that note, 
which was filled in for a greater amount, was completed within authority 
conferred by co-maker and latter were liable to payee for that amount 
actually authorized. For similar decisions see B.L.J. Digest (Fifth 
Edition) § 662. 





STATE BANKING 
LEGISLATION 


Many of the State Legislatures have by this time gone home for the 
year after busy sessions featuring a large quantity of banking legislation. 
With adjournment, the flood of legislation will die down but there is 
still much to report. This and the next issue of THe BANKinc Law Jour- 
nal will probably complete most of the legislative count for the year. 
Later issues will carry further summaries of some of the more important 
banking legislation. 


ALABAMA: Piecemeal branch banking laws permitting banks in 
named counties or in counties with a specified population were enacted 
as Acts 152, 183, 221, 358, 473 and 515. The branch banking laws of 
Alabama can be best described as a crazy-quilt of local laws. Why 
doesn’t the State Legislature replace such laws with a simple enactment 
permitting banks to branch on a county-wide basis? 


CALIFORNIA: The limit of real estate residential installment loans 
or farm loans is raised by S.B. 755 from 66-2/3 to 75% of appraised 
value. 

A.B. 2165 exempts out-of-state banks, savings and loan associations 
or others who lend on California real estate or conduct related activities 
from the necessity of qualifying to do business in the state. Such lend- 
ers must, however, register annually with the Secretary of State and pay 
a $50 fee. 

Various changes in the laws governing industrial loan companies 
were enacted in S.B. 828. Among other things the scale of permissive 
rates to be charged on loans by such loan companies is changed from 
214% on the first $100, 2% on the next $200 and 5/6 of 1% on amounts 
over $300 to 244% on the first $200, 1-1/2 % on the next $500 and 5/6 
of 1% on amounts over $700. The law also permits credit life insurance 
on borrowers from industrial loan companies and raises from 20 to 30 
years the maximum term of V.A. and F.H.A. loans. 

A new motor vehicle retail installment sales act is A.B. 2252. This 
enactment regulates the terms of so-called “conditional sales contracts” 
for the sale of automobiles. Permissible finance charges may not exceed 
1% per month on unpaid balances or $25, whichever is greater. The 
borrower-purchaser has the option of prepaying and is entitled to re- 
bate if he does so. A buyer's defense may be cut off against an assignee 
of a sale contract only if the assignee sends the buyer a notice of assign- 
ment and, within 15 days, receives no notice from the buyer of any 
defense to be asserted. A former law of more limited scope is replaced 
by the new enactment. The law has no licensing requirement. 
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DELAWARE: An installment loan law, S.B. 236, permits bank 
loans to students for educational purposes repayable in installments 
ending not over 3 years after the date of the last advance. Interest 
rates may not exceed the 6% “legal” rate. 


HAWAII: Act 194 which is stated to be for the purpose of making 
available additional mortgage investment funds to meet the capital 
needs of the state for certain home loans permits out-of-state lenders to 
conduct such activities upon the filing of a statement with the State 
Treasurer. Such lenders need not qualify to do business in the state. 


ILLINOIS: A number of amendments to the Illinois Banking Act 
are to be presented to the voters of the state as H.B. 1156. Among 
other things, the measure would: (a) permit banks to deposit securities 
in order to qualify to do a trust company business; (b) change the re- 
quired number of directors to not less than 5 nor more than 25 of which 
not over one-third may be nonresidents of the state; (c) exempt from 
loan limits certain “with recourse” discounts of paper; (d) subject bonus, 
pension or profit-sharing plans to supervisory examination; and (e) 
permit banks to perform acts and carry as assets property authorized 
on the part of national banks under Federal law. The permissive power 
given immediately above would make it unnecessary to amend the bank- 
ing laws every time some new investment power is desired, if national 
banks have such power. The enactment must be presented to the 
voters under the terms of a provision of the Illinois constitution. If 
ratified, it becomes effective January 1, 1963. 

Provision for student loans by a state-created corporation is made 
under S.B. 64. 


NEW HAMPSHIRE: Provision is made in Chapter 278 for a nine 
member Bank Advisory Board limited to advisory functions, including 
the making of recommendations for bank legislation. Six of the mem- 
bers are to be appointed by the governor with the consent of the Council 
from nominations made by groups representing different classes of finan- 
cial institutions (savings banks, trust companies, guaranty savings banks, 
national banks, cooperative banks and credit unions.) The terms of 
such members are six years on a staggered basis. Two additional mem- 
bers are to be appointed by the speaker of the House and the ninth 
member by the President of the Senate. The terms of the three legisla- 
tive appointees are three years. 

Various changes in the laws relating to trust companies were made 
by H.B. 273 which raises certain capital requirements for trust com- 
panies, reduces the minimum par value of trust company stock from $25 
to $1 and deletes the former requirement that a majority of directors 
reside in the city or town where the trust company is located, although 
requiring that a majority of the directors be residents of the state. 
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Another enactment, Chapter 248, makes applicable to all classes of 
financial institutions laws governing the removal of directors or trustees, 
loans to directors or officers by such institutions and retention of real 
estate acquired by foreclosure. In addition, savings accounts without 
passbooks are permitted and the maximum number of reports of condi- 
tion which may be required at the call of the Bank Commissioner is 
reduced from 5 to 2. 

A new small loans law was enacted as Chapter 246. This act governs 
small loans not over $1500 for a maximum term of 24 months. Rates may 
not exceed $16 per $100 per year on the first $600 and $12 per $100 per 
year on amounts over $600. Certain default charges are also permitted 
and the lender may require credit insurance on the borrower's life and 
insurance on tangible personal property which secures any small loan. 
No confession of judgment clause may be included in a small loan con- 
tract. The enactment does not apply to banks, savings and loan asso- 
ciations, credit unions or persons making loans for educational purposes. 
Small loan companies are required to be licensed and regulation of their 
activities is vested in the Bank Commissioner. 

The small loans law described above also includes an additional 
provision, applicable to all lenders, on disclosure of finance charges 
(apparently somewhat similar to the “truth in lending bill” under Con- 
gressional consideration.) ‘The New Hampshire provision requires the 
lender, at the closing of the loan, to furnish the borrower a statement 
‘ setting forth finance charges expressed in dollars, rate of interest or 
monthly rate of charge or a combination thereof. 

Credit unions are given a boost in Chapter 258 which: (a) makes it 
possible for a credit union to borrow money without the necessity of 
obtaining approval of its membership or of the Bank Commissionez; 
(b) deletes the requirement that the Commissioner approve salary pay- 
ments by a credit union to its officers; and (c) permits conversion from 
state to Federal charter and also conversion the other way around. 


NEW JERSEY: Sales finance companies may, under S.B. 7, loan 
up to $4,000 on chattel mortgage to finance motor vehicle purchases, re- 
payable in not over 36 monthly installments. Interest in advance not 
over 5% per year is permitted. The act does not apply to sales on credit 

of “for hire” vehicles. 


OHIO: Expenses of college students may be financed through 
loans guaranteed by a state agency under H.B. 618. 

Real estate loan limits on residential loans by savings and loan asso- 
ciations are raised in H.B. 236 from 75% to 80% of appraised value. 
Certain other real estate loan limits are also raised, as well as limits of 
real estate loans to the same borrower. 


OKLAHOMA: The Uniform Commercial Code is enacted as S.B. 
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36. The Oklahoma Code provides for local filing for secured loans in- 
volving farming operations, consumer goods (to the extent filing is 
necessary) or goods which become fixtures. Central filing for other 
secured loans is required. A note or acceptance payable at a bank is 
not of itself an order on that bank. Direct return of unpaid collection 
items is permitted. This latter provision is in the Codes of all enacting 
states except Oregon. The provision that branches are separate banks 
for certain purposes is deleted, apparently because Oklahoma prohibits 
branch banking. The effective date is December 31, 1962. 


The existing accounts receivable law is amended by H.B. 831 to pro- 
vide that a filed notice of assignment may apply to future accounts re- 
ceivable, as well as existing accounts. This enactment should be of 
temporary duration since the Uniform Commercial Code will supersede 
the accounts receivable laws. 


Persons except banks and certain others in the business of selling 
checks or money orders are subjected by H.B. 942 to licensing require- 
ments and regulation. The Bank Commissioner is vested with super- 
visory powers over such check-selling agencies. Iowa and Massachu- 
setts enacted somewhat analogous laws in 1961. 


VERMONT: A law governing bank installment loans is H.B. 110. 
The rate or charge for such a loan is limited to $6 discount per $100 
loaned. There are no prescribed limits in amounts or maximum terms 
of such loans. The enactment also amends laws governing interest rates 
on loans in general by providing: (a) a borrower may prepay any loan 
without penalty, (b) charges over and above interest in connection with 
loans are limited, (c) charges for credit insurance may not exceed pre- 
mium rates on file with supervisory authorities, (d) all loan instruments 
must disclose the amount of interest payable in dollars and (e) a usuri- 
ous loan may result in forfeiture of all interest plus one-half of prin- 
cipal, as well as criminal penalties. 

A law governing retail installment sales of motor vehicles was enact- 
ed as H.B. 400. This law requires licensing of sales finance companies 
but banks are exempt from such requirements. Finance charges may 
not exceed $7 per $100 per year on new automobiles, $9 per $100 per 
year on recent used models and $11 per $100 per year on older cars. 
A borrower is entitled to certain refunds upon prepayment. Insurance 
charges collected from a borrower may not exceed rates on file with 
supervisory authorities. No provision is made for preserving borrower's 
defenses if a sales contract is assigned. Supervision is vested in the 
Commissioner of Banking and Insurance. 

WISCONSIN: Chapter 317 permits banks or savings and loan as- 
sociations to take on mortgage loans as additional collateral a policy of 
health and accident insurance on the person responsible for repayment 
of the loan. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 


Corporate Officer Not Liable On Corporation Contract 
Salzman Sign Co., Inc. v. Beck, New York Court of Appeals, 
June 1, 1961 

The plaintiff made a contract with a corporation of which the de- 
cedent was president. One of the terms of the contract provided that, 
where the other party is a corporation, the officer or officers signing 
the contract on its behalf “personally guarantee the payment” provided. 
The corporation defaulted under the contract, and plaintiff brought an 
action against the decedent's estate based on this provision. Held: “The 
statement in the contract purporting to bind the signing officer individ- 
ually is not sufficient for Statute of Frauds purposes without some direct 
and explicit evidence of actual intent.” 


Court of Deposit Has Original Jurisdiction 
In re Estate of Morgans, Kansas Supreme Court, 188 Kan. 50 (1961) 


Decedent had deposited her will in the local probate court in ac- 
cordance with the provisions of the pertinent State law. After her death, 
a question arose as to the proper court to determine whether the will 
was entitled to probate. Held: The court where the decedent deposited 
her will has exclusive jurisdiction to determine the court which should 
determine whether the will should be admitted to probate. No pro- 
ceedings may be commenced elsewhere until proper disposition is made 
of the question of venue in the probate court of deposit, or on appeal, 
if any. 


Royalty Payments Properly Allocated In Part to Principal 


Bixby v. Security First National Bank, California Supreme 
Court, May 22, 1961 

On an accounting of the trustee of a testamentary trust, an objection 
was made to the allocation of 2714 per cent of oil royalty payments to 
principal. The trustee had the discretionary power under the will to 
allocate receipts between principal and income, and had considered the 
oil royalty interests as wasting assets. The will had been executed after 
the adoption of the Uniform Principal and Income Law. Held: The 
trustee did not abuse its discretion in its allocation of the royalties. Since 
the will had been executed after the adoption of the law, the trustee 
could properly make determinations contrary to previously existing law. 
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TRUST DECISIONS 


Separation Agreement Assigned Surplus Trust Income 


In re Phillipson, Supreme Court, New York County, 
144 N.Y.LJ. 9, December 21, 1960 

The settlor established a trust to pay $375 monthly to his first wife. 
Any surplus income was to be paid to the settlor. Subsequently the 
settlor executed a separation agreement with his second wife under 
which he agreed to pay her $3,000 yearly until her death or remarriage. 
The second wife remarried two years after the settlor’s death. Held: 
The second wife is entitled to the surplus trust income after the settlor’s 
death and until her remarriage. The separation agreement effectively 
assigned the surplus income. The assignment was not prohibited under 
the statute because the assignor was the settlor of the trust as well as 


a beneficiary. 


Power Effectively Exercised by Residuary Clause 


Estate of Baver, New York Supreme Court, Appellate 
Division, First Department, June 27, 1961 

The settlor created an inter vivos trust under which she retained 
a general testamentary power of appointment, and which provided that 
“failing valid disposition thereof by such last will and testament,” the 
remainder would pass to her statutory next of kin. After the death of 
the settlor, it was determined that the purported specific exercise of the 
power was invalid because it would suspend the alienation of the trust 
for longer than the permitted period. Held: The trust remainder must 
be distributed to the residuary legatees under decedent’s will. A resid- 
uary clause which bequeaths property including that over which the 
decedent had a power of appointment, “unless otherwise disposed of by 
my will,” must be read as meaning unless otherwise “validly” disposed of 
by my will. 


Attorney’s Fee Based on Value of Services to Court 


Estate of Humphreys, New York Surrogate’s Court, 
New York County, 145 NYLJ 11, June 22, 1961 


An attorney brought an action to fix the fee for his services rendered 
in connection with the construction of a decedent's will. Held: “In a 
construction proceeding the court fixes a fee commensurate with the 
value of the services rendered to the court in connection with the pro- 
ceeding.” Accordingly, since the question submitted for construction 
was comparatively simple and had been ruled upon on many occasions 
by this and other courts, a fee was fixed in an amount equal to approx- 
imately one-tenth of that requested, without prejudice to the right of 
the attorney to seek additional compensation from his client, the income 
beneficiary. 





TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 


Consideration Must Be Adequate for Entire Interest Transferred 


United States v. Estate of M. McK. Allen, United States 
Court of Appeals, Tenth Circuit, July 26, 1961 


Decedent created an irrevocable trust in which she reserved three- 
fifths of the income for life. Shortly before her untimely death she sold 
her life interest for its value computed actuarially on the basis of her 
normal life expectancy. Held: Her interest in the trust was not elim- 
inated from inclusion in her gross estate (as the subject of a transfer 
with a retained life estate) by the sale of the life estate. The sale was 
not for adequate and full consideration for the purposes of the estate 
tax, although adequate and full consideration was actually paid for the 
reserved life estate. It was the intent of Congress that to remove prop- 
erty from a decedent’s estate, there must be full and adequate con- 
sideration paid for the interest which otherwise would be includible 


_ in the gross estate. The value of three-fifths of the trust corpus, less 
the purchase money, was includible in decedent's gross estate. 


Release of Son’s Debt Is Adequate Consideration 


Estate of Charles L. Woody v. Commissioner of Internal Revenue, 
United States Tax Court, August 29, 1961 


Decedent assumed an obligation to pay his daughter $14,000 after 
his death. The debt was assumed in exchange for his daughter's release 
of his son from an indebtedness of an equal amount in order that the 
son might hold his seat on the New York Stock Exchange free and clear 
of any debts. Decedent executed a codicil to his will acknowledging 
the debt. No interest on the debt was paid by decedent or his estate. 
His executors reported the assumption of the debt as a gift on his gift 
tax return and deducted it as a claim against the estate on his estate 
tax return. The Commissioner disallowed the deduction on the ground 
that the obligation was not based on consideration in money or money’s 
worth. Held: Decedent's obligation was not a device for making a 
testamentary gift to his daughter. Instead, it represented a deductible 
claim against the estate, although payable only after death, in the amount 
of $14,000, contracted in good faith for an adequate and full considera- 
tion in money or money’s worth. 
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TAX DECISIONS 


Remainder Interest Capable of Valuation 
Revenue Ruling 61-88, I.R.B. 1961-19, p. 12 


The Internal Revenue Service has recently ruled with respect to the 
proper method of valuation of a remainder interest of a decedent in a 
trust where the remainderman was entitled to receive the property if 
the life tenant died without issue. At the time of the decedent’s death 
the life tenant was 44 years of age and married. There were no facts in- 
dicating that the birth of issue to the life tenant was impossible. Held: 
The remainder interest cannot be valued “by the mere application of ac- 
tuarial formulas.” The remainder interest must be valued in accordance 
with the general rules for the valuation of property contained in the 
regulations of the Commissioner which includes the determination of 
“fair market value” and the consideration of all “relevant facts and 
elements of value.” “In making the valuation, however, consideration 
should be given to all known circumstances relative to the particular life 
tenant, rather than to women aged 44 in general.” 


Air Accident Insurance Proceeds Includible in Passenger’s Estate 
Revenue Ruling 61-123, |.R.B. 1961-27, p. 14 


The Internal Revenue Service has recently been requested to rule 
whether the proceeds of an accident insurance policy are includible 
in the gross estate of the insured decedent who purchased the policy and 
shortly thereafter died in an airplane crash. The decedent purchased 
the policy, and after filling in the designation of beneficiary, mailed the 
policy to the beneficiary. Held: The proceeds of the policy are in- 
cludible in the gross estate of the insured. One of the provisions in the 
policy reserved to the insured the right to change the beneficiary, which 
is one of the “incidents of ownership” which causes the proceeds of the 
policy to be includible. “Whether or not he could have exercised this 
right at any particular time is immaterial.” 


Gifts in Trust Qualify for Annual Exclusion 


Goodman v. United States, United States District Court, 
Western Division Tennessee, May 18, 1961 


The taxpayer transferred property to each of two trusts for the 
benefit of his two minor daughters. Shortly thereafter, a local bank 
was appointed as guardian of the estates of the children in a proceeding 
in the local probate court. Under the trust instrument, the income was 
paid annually to the guardian. Upon a child’s reaching the age of 21 
years, the trust and guardianship as to such child would terminate. Held: 
The gifts to the trusts constituted gifts of present interests which quali- 
field for the annual exclusion under the Internal Revenue Code of 1939. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Excess Reserves and 
Their Use 

Excess reserves influence the 

every-day lending and investment 
decisions a banker must make. Of 
necessity, however, a banker must 
keep some funds idle. There is al- 
ways the ever-present contingency 
of customers writing checks in 
greater volume than deposits are 
received. 
_ The Federal Reserve Bank of 
Minneapolis’ Monthly Review ex- 
plains that this possibility of a 
period of unfavorable clearings 
sometimes forces adoption of a 
more cautious view than the long- 
run profit expectations of a bor- 
rower might suggest. “Decisions 
_ about lending and investing funds,” 
states the Review, “affect a bank 
almost immediately and the reali- 
ties of the moment may have to 
take precedence over the probabil- 
ities of the future.” 

Every banker wants to maximize 
profits for the bank’s stockholders. 
But this latitude is restricted by 
the many-dimensioned limits on 
the quantity and quality of the 
investments and loans he can 
make. It is common knowledge 
that a banker's planning is sig- 
nificantly affected by his own es- 
timate of loss of liquidity in ex- 
tending credit to customers or in 
purchasing securities. But we 
sometimes overlook the fact that 
he is also limited by rules and in- 
terpretations of bank regulatory 
authorities. 

In this connection, it should be 
noted that the respective reserve 
requirement ratios for central re- 
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serve city, reserve city, and coun- 
try banks are based on Federal 
Reserve balances and cash, which 
must average at least as much as 
their average daily requirements 
over the course of the reserve pe- 
riod. This period is seven days 
for central reserve city and reserve 
city banks, running from Thursday 
through the following Wednesday. 
The legal reserve period for coun- 
try banks is two weeks and ends 
on alternate Wednesdays. 

The banker’s disposition to in- 
vest excess reserves increases with 
the prospect that he will not en- 
counter unfavorable clearings in 
the remaining days of the reserve 
period; of course, use of such re- 
serves would also be influenced by 
an improvement in available in- 
vestment opportunities. Utilization 
of reserves, notes the Minneapolis 
Reserve Bank, is influenced by the 
following factors. 


1. The accuracy with which the 
banker can predict the direction 
in which clearings will run during 
the course of the remainder of each 
reserve period. 

2. The costs which are involved 
in the purchase and sale of the 
various classes of investments. 

3. The profits obtainable from 
such investments. 

4. The liquidity of the afore- 
mentioned investments. 

According to the Review, small 
banks tend to preserve a larger 
fraction of excess reserves than 
large banks; they have fewer cus- 
tomers and therefore cannot es- 
timate clearings as accurately as 
the larger banks. Thus, the small- 
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er institutions need larger idle re- 
serves if they are to avoid the 
expenses of borrowing or selling 
assets, should deposit losses exceed 
their excess reserves. Also, trad- 
ing costs are more likely to inhibit 
the actions of the smaller institu- 
tions than the larger banks; with 
respect to the latter, economies of 
size in the managment of invest- 
ments may make it profitable for 
them to cut their excess reserves. 


Large banks can afford to em- 
ploy specialists to invest their idle 
reserves or to sell securities as the 
occasion demands. Within the 
limits established by top man- 
agement, such specialists decide 
whether to borrow or repay the 
Federal Reserve, and whether to 
buy or sell Federal funds and Gov- 
ernment securities. 


Whether a bank is small or large, 
reducing idle funds becomes uni- 


formly more profitable when inter- 
est rates rise. However, this is less 
pronounced at the larger money 
market banks because they operate 
on a scale which enables them to 
keep excess reserves almost to a 
bare minimum except in unusual 


circumstances. Such unusual cir- 
cumstances prevailed in the mid- 
1930’s, when highly liquid second- 
ary reserve investments were in- 
sufficient in volume and yielded 
very little; even large banks pre- 
ferred excess reserves to the as- 
sumption of unwanted risks in 
lending or investing. 

The Minneapolis Reserve Bank 
observes that an increasing num- 
ber of bankers tends to find the 
rewards of a closely managed re- 
serve position not to be worth the 
bother during times when earnings 
on secondary reserves are very low. 
Under these conditions, excess re- 
serves tend to expand. Further- 
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more, experience shows that the 
volume of excess reserves varies 
inversely with yields on highly lig- 
uid secondary reserve investments. 
This relationship is most evident 
in the case of the country banks 
which are, of course, smaller insti- 
tutions than the central reserve city 
and reserve city banks. 

Declares the Monthly Review, 
“All of these factors—the rate of 
return on alternative investments, 
liquidity, seasonality, and short-run 
invariance—explain over two-thirds 
of the total variation in the excess 
reserve ratio in the period 1947 to 
1959. Taking a chance of erring 
5 per cent of the time, changes in 
the reciprocal of the Treasury bill 
rate, the ratio of borrowings to 
total reserves, and the excess re- 
serves ratio in the preceding peri- 
od cou.d each be expected to affect 
significantly the seasonally adjusted 
excess reserves ratio in the current 
period.” 


Real Estate Loans 


Chairman Brent Spence of the 
House Banking and Currency Com- 
mittee has introduced legislation 
which would permit national banks 
to increase the aggregate amoun 
of real estate loans. 

At present, a national bank may 
invest no more than 60 per cent 
of time and savings deposits in 
conventional real estate mortgages. 
The Spence bill would raise the 
limit to 70 per cent and would 
also extend the maximum maturity 
of residential and farm construc- 
tion loans from 9 to 18 months. 
Such loans, and industrial or com- 
mercial construction loans would 
then have identical permissible 
maximum maturities. 

Harry P. Bergmann, vice pres- 
ident of the Riggs National Bank 
of Washington, D.C. and a mem- 








918 THE BANKING 


ber of the ABA Mortgage Finance 
Committee, reminded the House 
Committee that the 60 per cent 
ratio had remained unchanged 
since 1934. “Since that time,” he 
added, “many developments have 
occurred in connection with real 
estate mortgage practices, particu- 
larly the development of the amor- 
tized loan. There can be no ques- 
tion that the present form of real 
estate mortgage lending provides a 
much safer type of investment 
which in itself would appear to 
warrant the modest increase in the 
aggregate amount of such mort- 
gages.” 

- Most state-chartered banks are 
authorized to make conventional 
mortgage loans in greater aggre- 
gate amounts than national banks 
under existing law. The proposed 
10 per cent boost in the ratio would 
add nearly $4 billion to the mort- 
gage investment potential of na- 
- tional banks. 


Stock Plans for Employees 

A New York Stock Exchange 
study finds that one out of every 
five companies listed on the Ex- 
change offers some form of stock 
acquisition plan for its general em- 
ployees. There are 233 companies 
with shares listed on the Big Board 
which offer a total of 248 different 
stock plans to over 3 million gen- 
eral employees. About half of these 
employees, more than 1.6 million, 
are participating. 

Three major classifications ac- 
count for 93 per cent of the plans 
reported in the study and cover 
1,543,000 out of 2,940,000 eligible 
employees. Eligible employees in- 
clude salaried, or “white collar” 
workers, supervisory personnel, 
company officials, and sometimes 
hourly-paid employees. 

Stock Purchase Plans number 114 
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and cover over half a million par- 
ticipating employees. Savings and 
Thrift Plans are only 80 in number 
but include over three-quarters of 
a million participating employees. 
Smallest of the three major group- 
ings is the Profit Sharing category, 
in which over a quarter of a million 
employees participate in 39 plans. 

However, relating employee par- 
ticipation to eligibility, the situa- 
tion is in reverse order. Analysis 
shows that employees participating 
in Profit Sharing Plans are 96 per 
cent of all eligible employees; in 
the case of Savings and Thrift 
Plans, the ratio is 76 per cent; only 
31 per cent of eligible employees 
participate in Stock Purchase Plans. 

Under Stock Purchase Plans, 
companies absorb administrative 
costs, commission charges and 
other fees. They do not generally 
contribute toward the purchase 
price of the stock, though some 
exceptions exist. 

Savings and Thrift Plans find 
companies contributing from 25 
cents to two dollars in company 
stock for every salary dollar set 
aside by employees. 

Profit Sharing Plans accumulate 
funds and invest them in company 
stock or a combination of company 
stock and other securities. In 23 
of the 39 plans in effect, employees 
make no contributions. In _ the 
other 16 cases, employees are eith- 
er permitted or required to con- 
tribute up to 10 per cent of their 
salaries. 

There were 16 plans which did 
not fall within any of the three 
major groupings. Payroll deduc- 
tions for the Exchange Commuv- 
nitys Monthly Investment Plan 
covered general employees for 10 
companies. Four other companies 
reported Stock Bonus Plans. Two 
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companies reported Stock Retire- 
ment Plans. Over 80,000 employ- 
ees participated in these plans. 

It is interesting to note that util- 
ity companies, petroleum and na- 
tural gas companies offer more 
stock acquisition plans for general 
employees than any other group 
among the New York Stock Ex- 
change’s 37 major industrial cate- 
gories. 

All of the plans surveyed in 
“Stock Plans for Employees” in- 
volve acquisition of stock by em- 
ployees in one way or another. 
Company plans featuring only cash 
payments or bonuses to employees 
were not included in the study. 

The report is available, upon re- 
quest, from the New York Stock 
Exchange. 


The Economy and 
Interest Rates 

Appraising the impact of defense 
measures on the economy, Professor 
Marcus Nadler, Consulting Econ- 
omist to the Hanover Bank of New 
York, outlines the forces which will 
influence the money and capital 
markets in the months ahead. 

Professor Nadler predicts that 
expanded business activity, hand- 
in-hand with larger employment 
and the accumulation of invento- 
ries, will lift the volume of indus- 
trial and commercial loans. He 
also expects an increase in consum- 
er credit and observes that all of 
these demands for credit will come 
at a time when the ratio of loans 
to deposits of many banks is al- 
ready high. 

The large budgetary deficit will 
be financed primarily through the 
sale of short-term Treasury obliga- 
tions. Since the interest rate dif- 
ferential between New York and 
London is wide, once confidence 
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is restored in the Pound Sterling 
and the cost of hedging is reduced, 
funds may be expected to flow from 
New York to London. 

Because both public and private 
construction will rise, the supply 
of home mortgages and tax-exempt 
securities will increase. And al- 
though this will have some impact 
on long-term rates of interest, no 
startling or sudden changes in the 
money or capital markets are an- 
ticipated. 

The Reserve authorities, predicts 
Professor Nadler, will not adopt a 
policy of credit restraint so long 
as industry is operating substan- 
tially below capacity, unemploy- 
ment is large, and the forces of 
inflation remain dormant. And al- 
though the volume of free reserves 
may decline, he expects that the 
commercial banks will be provided 
with the needed reserves to meet 
legitimate credit requirements. 

“The rise in interest rates will be 
slow,” declares the Hanover Bank 
economist, “and it is highly doubt- 
ful that rates will reach the level 
prevailing in 1959 and early 1960.” 


Common Trust Funds 


A survey by the Federal Reserve 
Board discloses a continued large 
growth in the number of common 
trust funds during 1960. This re- 
flected both the creation of new 
funds and the splitting of some 
existing funds. Banks increased 
their use of split-funding and of 
special funds to help meet the in- 
vestment requirements of individ- 
ual fiduciary accounts. 

Even though the assets of both 
special and diversified funds con- 
tinued to increase during 1960, 
banks relied more heavily én spe- 
cial funds as an operating medium. 
Growth in special funds has far 
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outweighed that in diversified funds 
ever since the Reserve started its 
surveys of common trust funds 
back in 1955. Since that date the 
number of special funds increased 
by 139, or almost eight times; the 
number of diversified funds in- 
creased by 84, or 19 per cent. In 
each of the two types, the expan- 
sion in assets has been roughly 
proportionate to the change in 
number. 

The Reserve Board survey notes 
that many banks rely entirely on 
special funds and usually operate 
more than one. Sometimes, bal- 
ance is given to a participating 
trust by operating a special fund 
(either a common stock or fixed 
income fund) in conjunction with 
a diversified fund. At the close of 
last year there were 157 special 
funds in operation, of which 77 
were invested only in common 
stocks and the balance only in 
fixed-income securities. 

But even among special funds 
there is additional specialization. 
There are a number of banks 
which operate two common stock 
funds, each placing different em- 
phasis on the investment charac- 
teristics of the equity selections. 
The survey also discloses that funds 
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invested solely in tax-exempt State 
and municipal bonds are operated 
by five banks. One institution op- 
erates a fixed-income fund com- 
prised exclusively of preferred 
stocks. 


Two or more special funds afford 
a trust institution the opportunity 
to adopt a split-funding arrange- 
ment for handling the investments 
of its small bona fide fiduciary ac- 
counts. In such cases, one of the 
funds should be invested in com- 
mon stocks and the other in fixed- 
income securities. 


“Such a split-funding arrange- 
ment,” remarks the survey, “per- 
mits participation in either or all 
funds in varying proportion, in ac- 
cordance with the needs of the in- 
dividual fiduciary account. It also 
gives the trust institution greater 
flexibility in diversifying invest- 
ments of participating fiduciary ac- 
counts than is possible with a single 
fund having a given ratio between 
fixed-income investments and com- 
mon stocks.” 


Banks using the split-funding ar- 
rangement increased from 39 in 
1959 to 62 in 1960; the holdings 
in these funds increased from $353 
million to $456 million. 








